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RETROSPECTIVE DECISIONS. 


Some forty years ago a controversy arose as to the proper 
construction of that clause in the Constitution of Mississippi, 
which declared that ‘‘ the introduction of slaves into the State 
as merchandise, or for sale, shall be prohibited from and after 
the Ist day of May, 1833;”’ the courts of Mississippi holding that 
the clause was itself operative to render the act illegal and notes 
given for slaves void, and the Supreme Court of the United 
States holding that the constitution required a legislative act to 
give it operative force. This conflict gave rise to results imme- 
diate and remote, which none of the parties could have foreseen. 
The history of this controversy and its consequences form the 
subject of the present paper. 

The leading case in the matter is Rowan v. Runnels,! a most 
instructive case; instructive as an example of the harmfulness of 
error, arising from judicial false delicacy, or other cause. The 
United States Supreme Court had in January term, 1841, in the 
case of Groves v. Slaughter,’ decided that the prohibition in the 
Mississippi constitution against bringing slaves into the State as 
merchandise or for sale — does not render invalid notes given for 
slaves. - In Rowan v. Runnels, they refused to follow the decision 
of the court of Mississippi holding the contrary. 


1 5 How. (U. S.) 134. 2 15 Pet. 449. 
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In Groves v. Slaughter the court cites no Mississippi case other 
than Glidewell v. Hite & Fitzpatrick, which Thompson, J., deliver- 
ing the opinion of the court, says is furnished in a newspaper, and 
he cites it as deciding the question by a divided court. In fact 
that case did not decide that question at all. But there were at 
that time two eases in which the Supreme Court of Mississippi 
had determined that question and in neither had there been any 
division on the question. 

Mr. Justice Trotter had delivered an opinion in Green v. Robin- 
son, reported in 5 Howard ( Miss. R.), p. 99, among the opinions 
of December term, 1840. In this case there was a dissent, but 
not on this point, on which the court was unanimous. 

In January term, 1841, the Supreme Court of Mississippidecided 
the same point in the same way, in the case of Cowen v. Boyce,} 
and they refer to Green v. Robinson as decided in January, 1840. 
There were therefore two direct decisions of the Supreme Court 
of Mississippi when Groves v. Slaughter was decided, though it 
does not appear that more than one was brought to the attention 
of the court; nor does the opinion of the court take any notice in 
Rowan v. Runnels of any other case having been determined in 
Mississippi on the question. By the time that case came to be 
decided, however, the case of Green v. Williamson had been de- 
termined the same way and Judge Sharkie, in his opinion, had 
stated the fact that at the time of the decision of Groves v, 
Slaughter there were actually three concurring decisions on the 
point. 

A singular circumstance exists in Groves v. Slaughter. The 
Supreme Court of the United States quote as from Glidewell v. 
Hite what is not said there, but what the reports of Mississippi? 
show was said in Green v. Robinson. The quotation is as follows: 

‘It is said by Judge Trotter that he considers it immaterial 
whether the constitution be construed as merely directory, or as 
containing within itself an absolute prohibition; in either case it 
fixes the policy of the State.’’* This states exactly what Judge 
Trotter did say in Green v. Robinson.‘ He said nothing of the 
sort in Glidewell v. Hite, but there confined himself to the point 


1 5 How. (Miss. R.) 769. 3 15 Pet. 449, repeated, Id. 503. 
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RETROSPECTIVE DECISIONS. 525 


that equity could not relieve on that ground after judgment at 
law. Again, the case of Green v. Robinson was decided before 
Glidewell v. Hite, and the opinion in the latter case refers to the 
former as being decided at the previous January term. This is 
followed by the case of Cowen v. Boyce,' decided at January 
term, 1841, of the court of Mississippi, and about contempora- 
neous with the Supreme Court of the United States’ decision in 
Groves v. Slaughter. In this case defense was made to the judg- 
ment at law, the notes were held void, and the judgment reversed 
by a unanimous court. In Rowan v. Runnels,’ decided in 1846, 
the opinion of the court, without referring to these opinions, 
says: ** When Groves v. Slaughter was decided it did not appear 
from any thing before the court that the clause in question had 
been settled either way by judicial decision in the courts of the 
State.’? They further say: ‘* We can hardly be required by any 
comity, or respect for the State courts, to surrender our judg- 
ment to decisions made since in the State.’’ In the dissenting 
opinion of Daniel, it is said since the decision of the case of 
Groves v. Slaughter, decisions of the Supreme Court of Mississippi 
giving an interpretation to the constitution of the State have 
become generally known; they are ‘* familiar, unequivocal, uni- 
form, numerous.’”? Now, while the statement of the court may 
have been literally true, that nothing appeared beyond the one 
decision, it would have given to the opinion an appearance of 
candor to have stated that, notwithstanding, there actually existed 
these three cases on the subject which were reported in 1841. 
There is some difficulty, too, in reconciling the quotation from 
Green v. Robinson with the statement which in effect denies that 
it was before the court. 

The important point, however, in this case of Rowan v. 
Runnels follows: ‘* We cught not to give them (the subsequent 
decisions) a retroactive effect, and allow them to render invalid 
contracts entered into with citizens of other States, which, in 
the judgment of this court, were lawfully made.’’ They then 
again refer to comity as being the source of the obligation 
which, in fact, the judiciary act imposes (1789, chapter 20, page 
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334), to decide, by State law, causes arising in a State, as if it 
were comity only to decide according to the lex loci contractus in 
matters of State law. Daniel, Judge, dissents! from the opinion 
as to retroactive decisions, as follows: ** That any or all of 
these expositions may have been made posterior to the decision 
of the case of Groves v. Slaughter, I hold to be perfectly imma- 
terial. * * * If these expositions establish the meaning of 
the constitution of Mississippi, such meaning must have relation 
to the period of the consummation of that instrument.”’ 

{t may be regarded as presumptuous to suggest what the court 
might have properly said in such a case; but at the risk of that 
imputation, and as the best mode of presenting my views on the 
matter, I shall suggest that the argument of the majority 
would have been subject to no exception if it had been put as 
follows: 

‘*We are here to determine on the law of Mississippi, not upon 
a rule of comity, but by an express statutory requirement, that 
we shall administer State law, and it becomes our duty to 
determine here what that law is in a case referred to our decision, 
because the State courts may be subject to local prejudice. The 
State court has held against the right of the party whose interest 
it was the intention of the constitution to protect. It has made 
that decision after we held the reverse. It has made it in a case 
subject to the like prejudice, for the question is one which in 
general affects non-residents. We cannot regard a decision 
made under such circumstances as controlling our action. If the 
State court has made such a decision in a case involving the 
interest of citizens alone, or had decided before this contract was 
made, so that we could see that it was not dictated by that 
unconscious prejudice, to guard against which this branch of the 
Federal jurisdiction was instituted, we would have been obliged 
to follow that decision, but coming as it does, after the contract, 
made as it was between a citizen and non-resident, affecting as it 
does a class of contracts between non-resident creditors and resi- 
dent debtors, we cannot but feel that to reverse our deliberate 
judgment in deference to such a decision would be to fail ina 
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constitutional duty and to give effect to that local prejudice 
against which we are here to guard.” 

Such an opinion would have met universal acceptance and 
avoided the objections of the dissenting judge, which are of the 
gravest import, and do, in fact, place the decision in the light of 
an untenable holding. 

The only question that could have been raised on such a 
decision would have been, did the facts justify such an imputa- 
tion on the State court? Probably stated in this way the 
Supreme Court would have seen no cause to believe that the court 
of Mississippi did pervert their own law from any prejudice. 

In the case of Groves v. Slaughter the argument of Mr. Clay 
states that the question involves more than $3,000,000 (when 
$3,000,000 was an enormous amount ), due from citizens of Missis- 
sippi to the citizens of Virginia, Maryland, and Kentucky, and 
the bias of the local court is insisted on by him as the reason 
why the State decision is not to be followed. Mr. Webster 
relies upon the same ground. Yet the court, possibly avoiding 
that ground from false delicacy, places Rowan v. Runnels on the 
ground of retroactive effect. 

As bearing upon this point, the courts of Tennessee, not sub- 
ject to the Tocal bias of the court of Mississippi, in 1843, in 
Yerger v. Rains,! followed the decision of the court of Missis- 
sippi, and held that a vendor of slaves sold in Mississippi con- 
trary to the prohibition of the State constitution, could not re- 
cover the slaves, and expressly concurs in the correctness of the 
exposition of the Mississippi courts, and speaks of the opinion as 
exhibiting ‘* patient investigation, extensive research, and vigor- 
ous thought.’’ This decision is cited with a like case from 
Louisiana,’ in the brief of Bibb, of counsel in Rowan v. Runnels.’ 
It is true the Tennessee case was upon a contract arising after 
the passage of the law of Mississippi, which complied with the 
constitutional provision as construed by the Supreme Court of 
the United States. It is not, therefore, exactly in point. But 
the Louisiana decision is upon the precise point. 

In Rowan v. Runnels,‘ say the court further: ‘* Undoubtedly 


1 4 Hum, 265. * 3 How. (U. 8S.) 140. 
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this court will always feel itself bound to respect the decisions 
of the State courts, and from the time they are made will regard 
them as conclusive in all cases upon the construction of their own 
constitution and laws; but we ought not to give them a retroac- 
tive effect and allow them to render invalid contracts entered 
into with citizens of other States, which, in the judgment of this 
court, were lawfully made.”’ 

Does the court here mean to intimate that these decisions are 
the product of those local influences which, in Groves v. Slaugh- 
ter, had been pressed upon the court? If so, how unfortunate 
the mode of expression that was adopted. It would have been 
very desirable that they should have accurately expressed what 
they meant. If, through false delicacy, they have meant, but 
failed to say, that the case was affected by local bias, they have 
indulged a fatal delicacy, and have given cause for much com- 
ment and just criticism; for these words have been carried into 
results about which there can be no doubt raised — consequences 
recent and portentous. On this quotation is based the statement 
quoted below, from Ohio Life Insurance Company v. Debolt, 
more repugnant still to the idea of bias and prejudices, and align- 
ing decisions affecting contracts with laws passed impairing the 
obligation of contracts: — 

‘* The sound and true rule is, that if the contract, when made, 
was valid by the laws of the State as then expounded by all the 
departments of its government and administered in its courts of 
justice, its validity and obligation cannot be impaired by any 
subsequent act of the legislature of the State, or decision of its 
courts, altering the construction of the law.’’ Opinion of Taney, 
C. J., in Ohio Life Insurance Company v. Debolt,' citing and 
quoting from Rowan v. Runnels. 

But this is not the opinion of the court. It is the individual 
opinion of Taney, C. J., with which he states that Grier entirely 
concurs. The case involved two points: — 

1. Whether, by the constitution of Ohio, the legislature 
could grant exemption from taxation binding on future legisla- 
tures. 

2. Did the act to be construed, grant such exemption? 
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The ehief justice and Grier held that the constitution had been 
construed to permit such a legislative exemption, and that it 
would be valid and a contract, if granted, but that it was not 
granted, and so affirmed. 

Catron held that there was no power in the legislature to make 
@ contract, that the courts of Ohio had so held, and that no law 
or decision existed to the contrary. 

Daniel held that the power did not exist, and that the court 
did not have jurisdiction. 

Campbell held that the act did not impair the obligation of 
any contract, but there is nothing in the opinion to indicate that 
he concurs with the view of the chief justice on the effect of 
State decisions. 

McLean held that a contract existed, and was infringed, and 
so dissented. 

Wayne dissented simply. 

Curtis dissented in a brief opinion, and concurs with the view 
of the chief justice on the matter of accepting construction by 
State authorities at the time of the contract. 

Nelson concurred with Curtis; so that there were four judges 
who concurred in the part of the opinion under review, and five 
who either did not, or whose concurrence is not shown in the 
report. 

In the case of the State Bank of Ohio v. Knoop, which in 
the reports immediately precedes this, the head-note imports 
that the same point is decided, but I do not find it so stated in 
the opinion. It is not the language of the court, and cannot be 
deduced from the reasoning, and it would seem to have been put 
to the wrong case. 

In Gelpcke v. Dubuque,’ Mr. Justice Swayne quotes the lan- 
guage set out above, from Debolt’s case, as from the opinion of 
the court, which it does not appear to be, as has just been shown. 
But in this case the point is filiated &pon the court, there being 
only one dissent, that of Mr. Justice Miller, who holds the de- 
cision ** not only essentially wrong,’’ but one that ‘* may lead to 
consequences of the most cerious character.’’ His argument 
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fully sustains the views maintained in this paper, and with a 
cogency and force which I cannot presume to emulate. In this 
case it is evident that no prudish notions of delicacy stood in the 
way of putting the case upon the proper and legitimate ground, 
as the court takes occasion to speak of the obnoxious decisions 
of lowa as ** standing in unenviable solitude and notoriety. 
The ground of local prejudice might have been put so as to be 
less offensive than the imputation thus cast upon the obnoxious 
decisions. 

In the case of Pine Grove v. Talcott,! the doctrine seems to 
have development and growth, and the ground is taken that the 
constitution of the United States prohibits the impairment of a 
contract by judicial action. ‘* The national constitution,’’ say 
the court, ** forbids the State to pass laws impairing the obliga- 
tion of contracts. In cases properly brought before us that end 
can be accomplished unwarrantably no more by judicial decisions 
than by legislation. Were we to yield in cases like this to the 
authority of the decisions of the courts of the respective States, 
we should abdicate the performance of one of the most important 
duties with which this tribunal is charged, and disappoint the 
will and statutory policy of the framers of the constitution, in 
providing for the creation of an independent Federal judiciary. 
The exercise of our appellate jurisdiction would be but a solemn 
mockery.” 

This still admits of a construction consistent with the idea that 
the court is not interpreting the constitution as prohibiting the 
impairment of a contract by judicial action, though it goes far to 
undermine that view. 

In the case of Douglas County v. Pike,’ the fruit comes to 
maturity, and the serious consequences which are indicated by 
Mr. Justice Miller are fully developed. Chief Justice Waite 
says: ‘* The question presented, as we view it, is not so much 
whether the decisions are gight, as whether they should be fol- 
lowed in cases having reference to bonds put out and in the 
hands of innocent purchasers when they (the decisions) were 
announced.’’® 


1 19 Wal. 678. 2 101 U. S. 677. 3 p. 679. 
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Here we cut loose from the /ex loci contractus in construing a 
contract, and declare that though, at the time the contract was 
made, the decisions did not give the law of the place of the con- 
tract, yet we will hold that to be the law, whether we believe it 
or not, the question being, not whether the decision represents 
the law of the State is right; but whether the law of the State 
ought to be executed when the judiciary act declares that it shall 
be the rule of decision.! 

The court in Meister v. Moore,’ had held the Circuit Court to 
be bound by a decision of the State court of Michigan, made 
after a decision of the United States court, and they say, ac- 
cepting it as the law of Michigan: ‘* We are constrained to rule 
there was error in charging the jury contrary to that decision.”’ 

In Scipio v. Wright,’ the court recognized the duty to follow 
the prior decisions of the State of New York as to railroad bonds. 

This point will fall within the line of some observations 
further on. 

The opinion in Douglas v. Pike County then goes on to state 
facts and review the decisions, quoting from Rowan v. Runnels, 
and proceeds: ‘* The true rule is to give to a change of judicial 
construction in respect to a statute the same effect in its opera- 
tion on contracts, and existing contract rights, that would be 
given to a legislative amendment. That is to say, make it pros- 
pective and not retroactive. After a statute has been settled by 
judicial construction, the construction becomes, so far as con- 
tract rights acquired under it are concerned, as much part of 
the statute as the text itself, and a change of decision is to all 
intents and purposes the same in its effects on contracts as an 
amendment by means of a legislative enactment. 

*¢ So far as this case is concerned, we have no hesitation in 
saying that the rights of the parties are to be determined accord- 
ing to the law, as it was judicially construed to be when the bonds 


1 The statute declares that in trials The rule of decision in trials at law 
at common law, the laws of the several and equity cannot well be different as 
States shall be regarded as rules of to mere legal rights. 

decision. The Supreme Court says, 296 U.S. 83. 

decisions, though right, that is, repre- 3 101 U. S. 676. 
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in question were put upon the market as commercial paper. We 
recognize fully not only the right of a State court, but its duty 
to change its decisions whenever, in its judgment, the necessity 
arises, * * * and ordinarily we will follow them, except so 
far as they affect rights vested before the change was made.’’! 

A similar class of cases has its origin apparently in Pease v. 
Peck,? where the court, by Grier, J., say: ** Cases may exist, 
also, when a cause is got up in a State court for the very pur- 
pose of anticipating our decision of a question known to be 
pending in this court. Nor do we feel bound in any case in 
which a point is first raised in the courts of the United States, 
and has been decided in a circuit court, to reverse that decision 
contrary to our own convictions, in order to conform to a State 
decision made in the meantime. Such decisions have not the 
character of established precedent declarative of the settled law 
of a State. 

‘* Parties who, by the constitution and laws of the United 
States, have a right to have their controversies decided in their 
tribunals, have a right to demand the unbiased judgment of the 
court. The theory upon which jurisdiction is conferred on the 
courts of the United States, in controversies between citizens of 
different States, has its foundation in the supposition that pos- 
sibly the State tribunal might not be impartial between their own 
citizens and foreigners. 

‘*The question presented in the present case is one in which 
the interests of the citizens of other States comes directly in 
conflict with those of the citizens of Michigan. The territorial 
law in question had been received and acted upon for thirty 
years in the words of the published statute. It had received a 
settled construction by the courts of the United States, as well 
as those of the State. It had entered as an element into the 
contracts and business of men. On a sudden a manuscript stat- 
ute, differing from the known public law, is disinterred from the 
lumber-room of obsolete documents; a new law is promulgated 
by judicial construction, which, by retroaction, destroys vested 
rights of property of citizens of other States, while it protects 
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the citizens of Michigan from the payment of admitted debts. 
We think that such a case peculiarly calls upon us not to sur- 
render our clear convictions and unbiased judgment to the au- 
thority of a new State decision.”’ 

The manner in which the argument in this case is worded is 
not cogently suggestive of unbiased judgment or judicial calm. 
But in the main it puts the action of the court upon the ground 
that the decision of the State court does not truly set forth the 
law of Michigan; so that in substance it is not subject to objec- 
tion. It amounts to the assertion that the State decision is an 
emanation of local prejudice, and is not the law of Michigan, 
and so recognizes the view which it is the object of this paper to 
maintain. 

This case is followed by that of Morgan v. Curtenius, in which 
the Supreme Court of the United States say of a decision of the 
Circuit Court of the United States: — 

‘‘ This construction of the statute was, therefore, a settled rule 
of property at the time of the decision of this case in the court 
below, which that court was bound to follow; and having so de- 
cided, there was certainly no error in the decision at the time it 
was made;’’ and on this the court refused to reverse on the 
authority of an intermediate decision of the Supreme Court of 
the State. 

Here again the court states a ground on which the decision 
may well stand; but by the last words —** at the time it was 
made’’ — they seem to make controlling a matter which is en- 
titled to no consideration. If a decision has become a rule of 
property, such as a court, on well established principles, has no 
right to disturb, it would certainly justify the courts of the 
United States in attributing to local bias a reversal of it. But if 
a reversal stood upon satisfactory reasons, it could not at all 
matter whether it came in time before or after the trial in the 
court below; and in giving to that an apparently controlling effect, 
the court has done itself and the case injustice. 

Certainly it would be a revelation to the profession that a new 
decision is a new law, and not merely a later and better advised 
exposition of the law as it was all the time. Certainly, too, the 
act of the circuit judge, though excusable by the lights before 
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him, and even required as a matter of duty, is none the less erro- 
neous if the new decision is merely the ascertainment of the law 
existing when the decision was made—not the making or pro- 
mulgation of a new law. 

Suppose the Supreme Court of Illinois had to dispose of the 
same case on appeal from one of the inferior courts of that 
State. Let that court adopt the reasoning of the Supreme Court 
of the United States. It would certainly present a new phase in 
jurisprudence, with the result that a court of errors and appeals 
could never reverse a ruling once promulgated; for, as the court 
below would be bound to follow the previous decision, and could 
commit no error in so doing, and as no reversal could be had 
where there was no error, so no change could ever be made. 
Even if the court below took the initiative, and held the court 
above to have erred in the former decision, the decision, though 
right in the abstract, could not be adopted by the reversing 
court, because, being in disregard of the previous holding of 
the court of last resort, it would be erroneous, and must be so 
held. 

But if it be said that the Supreme Court of the United States 
stands in a different relation to the inferior courts of the United 
States deciding on State law, which is by no means conceded, 
the result would be the same. Suppose a circuit court of the 
United States has followed a decision of the Supreme Court of 
the United States which ought to be overruled, but the circuit 
judge was bound to follow the previous decision and could com- 
mit no error in so doing. He, therefore, cannot ‘be reversed, 
because in the meantime the Supreme Court of the United States 
has, by decision, changed the law. A fortiori he cannot be re- 
versed when no such intermediate decision has been made. 

If there is no error in a circuit court of the United States 
following a decision of a State court it cannot be error for the 
same circuit court to follow a decision of the Supreme Court of 
the United States. Does the Supreme Court of the United 
States stand in any different relation to the courts of the States 
and their decisions from that which it occupies in reference to 
its own courts and decisions? As to decisions acknowledged to 
be right, ¢.e., to present truly the law of the State, it occupies 
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the same relation precisely that it would if those decisions were 
made by that court itself. 

Suppose a case arising in New York in which the defendants 
are found in England and suit instituted there. At nisi prius 
the judge charges the jury according to the decisions of New 
York as they then stand. Before the case comes on for hear- 
ing, on appeal, the highest court of New York, for reasons en- 
tirely satisfactory, have decided that such is not the law. What 
would be the surprise of the English bar if the court were to 
say, ‘* The learned judge who charged the jury in this case held 
the law, as it then was, and as he committed no error, he can- 
not be reversed because the courts of New York have, since the 
trial below, changed the law by a decision, which we acknowl- 
edge to be correct and to represent truly the law of New York.”’ 
The English court might well say, ‘*In this case citizens of 
England are largely interested as creditors in the question, citi- 
zens of New York adversely as debtors. While this question 
was of small consequence, or while these debts were being con- 
tracted, the courts of New York held in favor of the liability of 
the debtor. Now, that very controlling local influences have 
been brought to bear on an elective judiciary, they have changed 
their holding —their reasons do not satisfy us that this is really 
the law of that State, and we will not so hold.’’ 

Now in what respect do the courts of the United States stand 
in a different relation? The English court administers the State 
law as a matter of comity; the courts of the United States as a 
statutory duty. They are instituted pro hac as an international 
tribunal to guard against local prejudice. Can they then refuse 
to follow a State decision admitted to be law on the ground that 
it is ex post facto? Are they not, on the contrary, before they 
can refuse to follow it, bound to find that the decision is not law 
and disregard it on that ground? Of course the duty would not 
be a pleasant one, but the duty of a judge often is not pleasant. 
The more unpleasant it is the less is the likelihood of its being 
done lightly. If the right to change a ruling is denied upon the 
ground that the decision is retroactive, the most necessary and 
righteous change will fall into the same category with those 
affected by local bias or corruption, and the true rule of right 
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will be lost. This has been the result in the case of Douglas v. 
Pike County,’ where the court declares that the question is not 
so much whether the decisions are right as whether they should 
be followed in cases having reference to bonds put out and in the 
hands of innocent purchasers when they (the decisions) were 
announced. 

Another step was possible and it was taken in Wright v. Nagle.’ 
Speaking of construction of State statutes by State courts, the 
Supreme Court of the United States say: ‘* Ordinarily such a 
construction would be conclusive on us. One exception, however, 
exists to this rule; and that is when the State court has been called 
on to interpret the contracts, though they have been made in the 
forms of law, or by the instrumentality of a State’s authorized 
functionaries in conformity with Statelegislation. * * * The 
question is directly presented * * * whether the subsequent 
action of the commissioner of roads and revenue is in its legal 
effect equivalent to a law of the State impairing the obligation of 
a contract. * * * In this way it seems tous a Federal ques- 
tion is raised.’’ So the constitutional provision which denies to 
a State the power to pass a law impairing the obligation of con- 
tracts, is made to prohibit the courts from deciding that in law 
no contract was ever made. The provision against a change of 
the law by legislation is applied to the ascertainment of what the 
law is by the judiciary. This is a consequence which no one will 
pretend is within the words of the constitution, and it is probably 
as far from the intention of its framers, as any we could, in our 
wildest imagination, conjure up. The court does not so assert. 
They only hold that the two are of equal value, equivalent. 
They may result in the same'end, but one is provided for in the 
constitution, the other is not. In this the only material respect 
in this relation they are neither the same nor equivalent. 

It has always been the impression of the profession that the 
reason why rules of property have been regarded as sacred, was 
that decisions of the courts must operate retrospectively. No 
good objection could be urged against changing rules of property 
by judicial decision if it was in the power of courts to make their 
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decisions operate on future transactions only. They previal be- 
‘ause courts operate retrospectively in all judicial determinations. 
A court will give no opinion but in cases properly brought before 
it arising out of past transactions. It uniformly refuses to act 
on hypothetical cases, or to determine questions for the guidance 
of suitors desirous of having the benefit of opinions to guide them 
in prospective transactions.! 

It is true that two centuries ago Lord Bacon passed an order 
which has never been regarded as obligatory, and which Lord 
Campbell, in his ‘* Lives of the Lord Chancellors,’’ designated 
as containing ‘* one principle which would not now be recognized.”’ 

**No decree shall be made upon pretense of equity against an 
act of Parliament (so far so well). Nevertheless, if the con- 
struction of such act of parliament hath for a time gone one way 
in general opinion and reputation, and after by later judgment 
hath been controlled, then relief may be given upon the matter 
of equity for cases arising before the said judgment, because the 
subject was in no default.’’? 

This is believed to be the only authority extant, which goes to 
sustain the remarkable holding of the court. 

All this line of erroneous decisions has grown up out of put- 
ting the case of Rowgn v. Runnels upon false grounds. If it had 
been decided the same way upon the ground of local prejudice, 
the serious consequence to which Judge Miller alluded, and to 
which this paper is specially directed, would probably have been 
avoided. 


JosEPH B. HEISKELL. 
MEMPHIS, TENN. 


1 Exceptions exist to thisruleinre- sometimes directed by the court as to 
gard to officers and trustees who are future transactions. 
? See Bacon’s orders. 
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During the past year, a system of dark and mysterious com- 
binations, known as ** Trusts,’ have sprung up in the industrial 
and commercial world. They have increased rapidly and have 
excited the alarm of thinking men. Though many in number, 
they are one in type and purpose. As in business the trust is an 
upstart, so, in law, it is a nondescript. It is the combination of 
a few men who wield all the powers of a mighty corporation 
without being subject to the limitations or responsibilities of a cor- 
poration. They can limit production, cut off employment; 
lower wages; advance prices; control markets; stifle competi- 
tion; establish monopoly. Producers, wage-earners and con- 
sumers, trade, business and the masses are at their mercy. Their 
power is unchecked by legal restraints or safeguards. They 
operate in secret and recognize no legal control or regulation. 
Their end is self enrichment. It is centralization of financial 
and commercial power without parallel or precedent. It is sim- 
ply ezarism in business. 

The purpose of the ‘*trust’’ is to make larger profits by 
decreasing cost, limiting production and increasing the price to 
the consumer. This it accomplishes by presenting to competi- 
tors the alternative of joining the ‘‘trust’’ or being crushed 
out. Its organization is intricateand subtle. It is anabnormal, 
unnatural and dangerous development; a sort of financial ana- 
conda, which crushes the life out of the small dealer by driving 
him into bankruptcy, and then swallows his profits. 

When we had slavery in this country, we objected to it on 
two grounds. First, that 1t was morally wrong; second, that it 
divided the South into two classes — the rich and the aristocrats 
on the one hand and the hopeless poor on the other. Slavery 

yas opposed to the genius of our institutions, which declare that 
every man shall have his chance and that no man shall deprive 
him of that chance. We fought on many a bloody field until 
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the principle of equality was vindicated; and now the South has 
entered on a new commercial life which is as much better than 
the old as gold is better than copper. 

The new danger is from the North; and it is, if possible, more 
subtle and formidable than slavery ever was. | When capitalists 
combine to control the market, they crowd scores of little fel- 
lows to the wall, in order to make their control more complete 
and kill the spirit of competition; the small dealer is doomed, 
and we are governed by a syndicate who squeezes tens of millions 
out of necessities. 

Take the sugar trust for example. In October, 1887, most of 
the refineries, including all the New York and Jersey City retin- 
eries, four in Boston; one in Portland; two in New Orleans, and 
one in St. Louis, representing altogether eighty-five per cent of 
the sugar refining business, formed a combination or ‘ trust.”’ 
The remaining refineries, being two in San Francisco; two in 
Philadelphia; one in Boston, and one in St. Louis, representing 
altogether fifteen per cent of the business, did not take part. 
The trust was not incorporated, but was called the Sugar Refin- 
eries Company. Each separate refiner was incorporated; all the 
stock of these various corporations were turned over to trustees, 
and the trustees issued ‘ trust certificates ’’ in payment for the 
stock. This placed all the corporations, hence all the refineries, 
in the hands of trustees. The trustees could elect the directors 
of the corporations and thus place themselves as trusted agents 
in charge. The trust certificates are largely ‘* water,”’ and their 
par value is three or four times greater than the par value of the 
stock held by trustees. The amount of trust certificates may be 
increased by a majority vote of the certificate holders. Twice 
has an increase been made already, and $45,000,000 of trust cer- 
tificates are now out. 4 

Since the trust was formed, the production of refined sugar 
has decreased. By order of the ** Trust,”’ two refineries in Bos- 
ton have been closed; two in New York: two others have been 
temporarily shut down and still others have had the production 
decreased one-fourth. Refined sugar has advanced in price from 
three-fourths to one cent a pound since the trust was formed. 
Refined sugar was worth in February, 1887, 5.93, but in Febru- 
VOL. XXII. 35 
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ary, 1888, was worth 6.88, The average price of granulated 
sugar in 1887 was six cents, but the average price during January, 
1888, was seven and one-sixteenth cents. 

Competition has practically disappeared. The San Francisco 
sugar rarely gets farther east than the Missouri River and never 
competes east of Chicago. The object of the ** Trust’’ is 
frankly stated to be to ** limit production.”’ 

As to the refined sugars, the trust regulates its own prices, 
because it is the only seller of that article. One importer of raw 
sugar is reported to have lost $15,000 and another has lost 
$16,000 on a single shipment. These losses as they accrue will 
produce bankruptcy and ruin among the entire class of import- 
ers. They are at the mercy of the “ Trust ;’’ and it has already 
shown itself to be merciless. As tothe refined sugars, it has 
proceeded with a singular and malicious perversity towards small 
wholesale buyers. It has fixed amaximum wholesale price from 
which it gives a trifling rebate to purchasers of 100 barrels, while 
the rebate to purchasers of over 1,000 barrels is quite liberal — 
that is, for a trust monopoly to concede to its customers. But 
at the best, the rise is fully 1 to 2centsa pound. This amounts 
to from $20 to $40 a ton, and, as the consumption of the entire 
country is 2,800,000 tons a year, the profits of the colossal 
combine can be readily estimated. 

The Standard Oil Trust; The American Cotton-seed Oil Trust; 
The Envelope Trust; The Glass Trust; The New York Meal 
Trust; The Brooklin Warehouse Trust; The Milk Trust; The 
Oil Cloth Trust; The Sandstone Trust; The Pitch and Coal Tar 
Trust are other examples that may be mentioned. These were 
investigated recently by a committee appointed by the legisla- 
ture of New York. Other ‘ Trusts’’ besides the above men- 
tioned were unearthed but not investigated. They include 
upholsterer’s felt; lead; lead-pencil; cartridges and_ shells; 
watches and watch cases ; clothes wringers; carpets; nails ; under- 
takers and coffins; cordage ; planes; brewers ; silver plate; plated 
ware; steel rails and hog slaughterers. They are spreading in 
fact like a disease through the entire commercial system. 

Having ascertained in a measure the extent of the evil, we 
naturally seek a remedy. 
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Turning first to the common law we find that it has been its ° 
policy to limit the time during which a person may lock up his 

personal property or real estate. In Pennsylvania, for example, 

trusts for the accumulation of rents and profits cannot be created 

for a longer term than the life or lives of any grantor or grant- 
ors, and the term of twenty-one years from the death of any 
such grantor; that is to say, only after such decease during the 
minority or respective minorities, with allowance for the period 
of gestation ; and all other trusts for accumulation are void in so 
far as these limits are exceeded.’ It is well settled that mer- 
chandise, land and shares of stock, in fact every kind of valua- 
ble property, both real and personal, that can be assigned at law, 
may be the subject of atrust.? But each State, by its statutes, gen- 
erally provides and narrows the time during which property may 
be tied up by a trust; and, if a trust is formed for a period 
longer than allowed by statute, the trust itself is void.* Accord- 
ingly, 2 modern ** Trust,’? whose property consists of real estate 
in New York, would be void. But there are common-law decis- 
ions holding that personal property may be placed in trust for 
the purpose of carrying on business in the name and under the 
management of the trustees. Inthe case of Holmes v. Mead,! 
the court said: **A trustin personal property, which is not in con- 
flict with the statute regulating the accumulation of interest and 
protecting the suspension of absolute ownership in property of 


that character, is valid when the trustee is competent to take, 
> and a trust is for a lawful purpose, well defined as to be 
; ‘apable of being specifically executed by the court. * * * 
Trusts of personal property are not affected by the statute 
- of uses, and trusts, which applies only to trusts in real prop- 
- erty.”’ 
e In Gott v. Cook® the court said: ** The Revised Statutes have 
; not attempted to define the objects for which express trusts of 
- personal property may be created, as they have done in relation 
d to trusts of real estate. Such trusts, therefore, may be created 
n for any purposes which are not illegal.”’ 
1 Washburn, Real Property, 684. 52.N. Y. 332 (1873). 


2 Perry on Trusts, par. 67. 7 Paige, 521. 
3 Gerard, Titles to Real Estate, 228. 
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In Power v. Cassidy,' the court said: ** The law does not limit 
or confine trusts to personal property, except in reference to the 
suspension of ownership, and they may be created for any pur- 
pose not forbidden by law.’’ 

Many of the States, including Michigan, Wisconsin, Minne- 
sota, California, Dakota, North Carolina, Georgia, Pennsylvania, 
Connecticut, Kentucky and Vermont, have statutes expressly 
specifying the objects for which a trust may be created.? 

The recent decision in Louisiana v. American Cotton-seed Oil 
Trust held that where an association of persons or an unincor- 
porated joint stock company assume to act as a corporation, a 
suit will lie in the name of the State against such person or asso- 
ciation, even though the corporate acts done are declared not to 
be done as a corporation, but as a commercial partnership or as 
a board of trustees? but this view of the law would not be sus- 
tained in any of the other States; nor would it be sustained un- 
der the old common law of England. Unincorporated joint 
stock companies have existed for years and are common through- 
out all the other States.‘ 

If the ** Trust’’ is to be considered a corporation, the ques- 
tion arises whether a corporation thus incorporated in one 
State can do business in another. Each State pursues its own 
methods in regard to granting acts of incorporation ; and, under 
the earlier decisions of the Supreme Court of the United States, 
a State that granted acts of incorporation only through its 
legislature, and presumably, after careful investigation of the 
membership of the proposed company, its means and its pur- 
poses, could protect itself from the companies that might 
get acts of incorporation under the general incorporation 
laws of another State because the principle was maintained that 
a corporation created by one State could not do business in 
another State only by the grace of the latter State. This was the 
doctrine of the Supreme Court in 1876 in the case of the Insur- 
ance Co. v. Doyle.’ In that case, the permission of the State of 


179N. Y. 602, 613 (1880) ; Buckland v. ® Ry. & Corp. L. J. 509. 
Buckland, 1 Keyes (N. Y.), 141 (1864). 4 Cook, Stock & Stockholders, ch. 
2Stevenson’s American Statute 29. 


Law, par. 1703. 5 94U.S. 5 
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Wisconsin to a foreign insurance company to do business within 
its limits was withdrawn, because the insurance company removed 
its litigation from the State to the Federal courts. The Supreme 
Court held in this and a somewhat analogous case that also came 
from Wisconsin a year or two before (Morse v. Insurance Co.') 
that a State had no right to require that a company doing busi- 
ness within its territory should agree not to resort to the Federal 
courts; but it had a right to require every foreign corporation 
to take out a license as a condition of doing business; and that 
license the State might revoke at its pleasure for any reason. 
The court said: ‘* As the State has a right to exclude such com- 
pany, the means by which she causes such exclusion or the mo- 
tives of her action are not the subject of judicial inquiry.”’ The 
Wisconsin law having been held to be constitutional, Illinois 
enacted a similar law governing insurance companies chartered in 
other States. In the case of Baron v. Burnside,” the court held 
that the motive of the State in requiring a license to be taken out 
by a foreign corporation was a subject for judicial inquiry and 
that if the requirement of a license was designed to afford the 
State the means of compelling foreign corporations to carry on 
their litigation in the State courts, the requirement was unconsti- 
tutional. This decision goes some way towards the position that 
a corporation, like an individual, has equal rights in all the 
States, and the corporation organized in West Virginia has the 
same rights in Illinois that an Illinois corporation has, with the 
added right of removing all suits brought against it into Federal 
courts. Still more recently, Justice Bradley, in the Circuit Court, 
in the Arthurkill bridge case, used this language: ‘* It is argued 
that corporations, as such, have no legal existence outside the 
State by whose laws they are created, and cannot transact busi- 
ness in another State except by the comity of its laws, which is 
not accorded in the present case. This doctrine is subject to 
much qualification. Shortly after Baron v. Burnside was decided, 
a corporation was formed to absorb all the gas companies of 
Boston. <A charter could not be obtained in Massachusetts, be- 
cause the law of that State limited the capital of new gas com- 


1 20 Wall. 445. 2 7 Sup. Ct. Rep. 931. 
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panies to $500,000, probably for the very purpose of preventing 
such a combination. It is also probable that the legislature 
would have refused to charter a company organized to accom- 
plish, in effect, a gas trust. Therefore, the promoters of the 
scheme got a New York charter, though by the very nature of 
their enterprise, they could only transact business in Massa- 
chusetts, and, while the opinion of Supreme Court judges are 
not yet decisive on the point, they lean strongly towards the posi- 
tion this gas trust, organized in New York to do business in 
Massachusetts, has every privilege in the latter State that a 
domestic corporation would have, and two besides, viz., the 
right to transfer all suits against it to the Federal courts, and 
the fact that the legislature of the State where it operates can- 
not touch its charter. 

Trusts may be created for the purpose of doing business. 
They may be allowed to continue and exist as unincorporated 
companies; they may be organized in one State and do business 
all over the country, yet there can be no doubt that they are 
void on the ground of public policy. Public policy unquestiona- 
bly favors competition in trade, to the end that its commodities 
may be afforded to the consumer as cheaply as possible; and is 
opposed to monopolies, which tend to advance the market prices 
to the injury of the general public. 

In 1880, a voluntary association of salt manufacturers was 
formed in Ohio, for the purpose of selling and transporting that 
commodity. By articles of association, all salt manufactured or 
owned by the members, when packed in barrels, became the 
property of the company, whose committee was authorized and 
required to regulate the price and grade thereof, and, also, to 
control the manner and time of receiving salt from the members ; 
and each member was prohibited from selling any salt during the 
continuance of the association, except by retail at the factory, 
and at prices fixed by the company. It was held that such agree- 
ment was in restraint of trade and void, as against public pol- 
icy.' 

Five coal corporations of Pennsylvania entered into an agree- 


1 Cent. Ohio Salt Co. v. Guthrie, 35 Ohio St. 666. 
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ment in New York to divide two coal regions, of which they had 
the control, to appoint a committee to take charge of their inter- 
ests, which was to decide all questions and appoint a general agent 
at Watkins, N. Y.; the coal mined to be delivered through him, 
each corporation to deliver its proportion at its own cost in the 
different markets at such time and to such persons as the com- 
mittee might direct; the committee to adjust the prices, rates of 
freight, etc.; enter into agreements with anthracite companies ; 
the five companies might sell their coal themselves only to the 
extent of their proportion, and at prices adjusted by the commit- 
tee; the agent to suspend shipments by either beyond their pro- 
portion; frequent detailed reports to be made by companies, and 
settlements monthly by the committee: prices to be averaged 
and payments made to those in arrear by those in excess; 
neither to sell coal otherwise than as agreed upon, and the regu- 
lations of the committee to be carried out faithfully. A statute 
of New York makes it a misdemeanor ‘* for persons to conspire 
to commit any acts injurious to trade or commerce.’’ It was 
held that their agreement was in contravention of the statute, 
and also against public policy and therefore illegal and void. 
The court said: ‘* The effects produced on the public interests lead 
to the consideration of another feature of great weight in deter- 
mining the illegality, to wit: the combination resorted to by these 
five companies. Singly, each might have suspended deliveries 
and sales of coal, to suit its own interests, and might have raised 
the price, even though this might have been detrimental to the 
public interest. There is a certain freedom which must be 
allowed to every one in the management of his own affairs. 
When competition is left free, individual error or folly will gen- 
erally find a correction in the conduct of others; but here is a 
combination of all the companies operating in the Bloseburg & 
Barclay mining regions, and controlling their entire productions. 
They have combined together to govern the supply and the price 
of coal in all the markets from the Hudson to the Mississippi 
rivers, and from Pennsylvania to the lakes. This combination 
has a power in its confederated form which no individual action 
can confer. The interest must succumb to it, for it has left no 
competition free to correct its baleful influence. When the sup- 
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ply of coal is suspended, the demand for it becomes importunate 
and prices must rise ; or, if the supply goes forward, the price 
fixed by the confederates must accompany it. The domestic 
hearth, the furnaces of the iron monster, and the fires of the man- 
ufacturer all feel the restraint; while many dependent hands are 
paralyzed, and hungry mouths are stinted. The influence of a 
lack of supply or a rise in the price of an article of such prime 
necessity cannot be estimated. It permeates the entire mass of 
the community ; and it leaves few of its members untouched by its 
withering blight. Such a combination is more than a contract ; 
it is an offense. I take it,’’ said Gibson, J., ** a combination is 
criminal whenever the act to be done has a necessary tendency to 
prejudice the public or to oppress individuals by unjustly sub- 
jecting to the power of the confederates, and giving effect to the 
purpose of the latter, whether extortion or mischief.’’! In Rex 
v. De Berenquetal, it was held to bea conspiracy to combine to 
raise the public funds on a particular day, by false rumors. The 
purpose itself, said Lord Ellenborough, ‘is mischievous; it 
strikes at the price of a valuable commodity in the market, and, 
if it gives a fictitious price, by means of false rumors, it is a 
fraud leveled against the public, for it is against all such as may 
possibly have anything to do with the funds on that particular 
day. Every‘ corner,’ in the language of the day, whether it 
be to affect the price of articles of commerce, such as bread- 
stuffs, or the price of vendible stocks, when accomplished by 
confederation to raise or depress the price, and operate on the 
markets, is a conspiracy. The ruin often spread abroad by these 
heartless conspiracies is indescribable, frequently filling the land 
with starvation, poverty and woe. — Every association is crimi- 
nal, whose object is to raise or depress the price of labor beyond 
what it would bring if it were left without artificial aid or stimu- 
lus.’”? 

An agreement was entered into by several commercial firms, 
by which they bound themselves for a term of three months not 


1 Morris Run Coal Co. v. Barclay monwealth v. Hunt, 4 Metcalf, 111; 3 
Coal Co., 68 Penn.173; Commonwealth Whart. C. L.; People v. Fishbee, 14 
v. Carlisle, Brightly’s Rep. 40. Wend. 9. 

23M.&S. 67; 1M. & S.179; Com- 
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to sell any India cotton bagging, except with the consent of the 
majority of them. Held: That it was a combination to enhance 
the price of the article, which is in restraint of trade and con- 
trary to public order and that the agreement could not be en- 
forced in a court of justice. 

A contract entered into by the grain dealers of a town which, 
on its face, indicates that they have formed a partnership for the 
purpose of dealing in grain, but the true object of which is to 
form a secret combination, which would stifle all competition and 
enable the parties by secret and fraudulent means to control the 
price of grain, costs of storage, and expense of shipment at such 
town, is in restraint of trade, and, consequently, void on the 
ground of public policy.?, The proprietors of several lines of 
boats, engaged in the business of transporting persons and freight 
on the Erie and Oswego canals, entered into an agreement among 
themselves to run for the remainder of the season of navigation 
at certain rates for freight and passage then agreed upon, but 
which were to be changed whenever the parties should deem it 
expedient, and to divide the net earnings among themselves ac- 
cording to certain provisions fixed in the articles. In an action 
on the agreement, against a party who had failed to make pay- 
ment, according to the contract; held, that the agreement was a 
conspiracy to commit an act injurious to trade, contrary to 2 Rev. 
Stat. 691, sec. 8, and was illegal and void .* 

It has always been the policy of the common law to favor com- 
petition. Partnerships and corporations may have been infringe- 
ments upon the old principles of the common law; but, because 
‘‘trusts’’ are of the nature of corporations and similar in many 
respects to partnerships, it does not necessarily follow that they 
should be allowed to succeed the former changes that have been 
made. Corporations, when properly controlled, are blessings to 
the country. They do not interfere with competition; but 


1 India Bagging Association v.B. Lang v. Weeks, 2 O. (N. 8.) 519; 
Kock & Co., 14 La. Ann. 164 (1859). Thomas v. Files, 3 Ohio, 274. 

See, also, Blackstone’s Comm., Book 2 Craft v. McConoughy, 79 IIl. 346 
4, chap 12, par. 8-9; Chitty on Cont. (1875). 

(ed. 1855), p. 678; 1 Smith’s L. C. 8’ Hooker v. Vandewater, 4 Denio, 
367, 881; French Penal Code, art. 419; 349. 

Pardess. Droit Comm., vol. 1, p. 265; 
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‘* trusts ’’ tend directly to degrade the people whom it is their 
express object to enslave to the extent of forcing them to buy 
at prices which are not the natural prices, but are those artifi- 
cially established and maintained by the trust. 

Sut the extension of such combinations has a still more pow- 
erful evil effect. A trust is a combination of capitalists to con- 
trol the market.! To achieve its only object, it must, in the 
nature of things, crush opposition and check production. Unless 
the capitalists who have combined in a trust achieve these two 
things, they have failed. Hence, we see in the rules of some of 
the trusts that have been exposed, one which forbids their cus- 
tomers to buy, except from the trust, even to import from 
abroad, or to buy imported goods’ is forbidden them — all on 
penalty of being denied the right to purchase from the trust, 
which means embarrassment and often ruin. 

Again, it is shown that the trust takes in upon a ‘* watered”’ 
basis the factories of which it is formed, and guarantees to each 
a certain profit, conditioned upon its not producing more than 
the trust managers permit, and sell to no one except the favored 
customers of the trust. When a trust has thus taken possession 
of the market, its first object is to crush all independent produc- 
tions; and it is able to do this by underselling and ruining the 
independent competitor. It does not seek the best methods of 
production, because it controls the market; hence, the numerous 
instances in which such combines have bought up valuable 
patented improvements and locked them up, refusing to use them 
for the public benefit. But there is still a greater evil in the 
capitalistic combinations. They not only so cover the field that 
individual effort is paralyzed, but, in the pursuit of their 
monopoly, they buy the services of the ablest men — the brains 
of the country — and, by paying the large salaries and rewards 
which an established monopoly, and that alone, can afford, they 
suborn the intellect of the nation for their purposes. Thus, in 
these times we see the ablest lawyers; the ablest chemists; the 
greatest inventors; the most ingenious mechanics; the most com- 
petent business managers in the pay of great corporations, com- 


1 Louisiana v. American Cotton Oil Trust, 1 Ry. & Corp. L. J. 509. 
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binations and trusts, doing obediently the unscrupulous will of 
the aggregated and selfish capital which employs them. Thus, 
we see growing in this country a great, unscrupulous, powerful 
plutocracy, banded together more and more closely, resisting, by 
the help of its hired agents, every attempt to reform abuses and 
re-establishing liberty ; crushing out opposition; more and more 
greedily grasping power and bribing the best intellect of the 
country into its service. 

A future, full of bad omens, stares us in the face, unless by 
wise and fearlessly executed legislation some check shall be put 
to these destroyers of the rights of mankind. This country has 
always been regarded as the zealous guarder of individual rights. 
When this splendid characteristic passes into history, we shall be 
on the downward path, followed by so many republics, whose 
fall can clearly be traced to the dangers ever associated with the 
vast accumulations of wealth by the few at the expense of the 
rights of the countless masses of toiling humanity. 


D. M. Mickey. 


CuHIcaGo, ILL. 
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WHAT ARE FEDERAL QUESTIONS? 


What are Federal questions, which the United States Supreme 
Court may review on writs of error to the State Supreme Courts, 
is a matter of much importance. In the early history of our 
government it was doubted whether the Federal constitution in- 
tended to allow appellate jurisdiction from the State Supreme 
Courts to the United States Supreme Court. But it seemed clear 
that Federal questions would arise in the State courts, whose de- 
cisions would affect the fundamental principles lying at the foun- 
dation of the nation. If the Federal Supreme Court had no 
jurisdiction, then the general government would be at the mercy 
of the States. It was necessary that the Federal Supreme Court 
should have jurisdiction of questions which affected the people 
as anation. Hence the judiciary act! which provides that final 
judgments on decrees, in any suit of the State Supreme Courts 
may be taken to the Federal Supreme Court under certain con- 
ditions: — 

1. When the validity of a treaty, or statute of, or authority 
exercised under the United States, the construction of the con- 
stitution, or commission held under the United States, is drawn 
into question, and the decision of the State Supreme Court is 
against the validity, title, right, privilege or exemption. 

2. When the validity of any State authority is drawn into 
question by the State Supreme Court, on the ground of its 
repugnancy to the Federal constitution, treatise or laws, and the 
decision is in its favor. 

Then under this act the United States Supreme Court has ap- 
pellate jurisdiction on writs of error to the State Supreme Courts, 
whose decisions are against the right or title set up by a person 
under the Federal constitution, or statute, and the right or title 
depends thereon. Or when the State Supreme Court’s decision 
is in favor of a State law, when its validity was questioned as re- 


1 1 Stat. at L. 73; Act of 1789, ch. 20, sec. 25. 
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pugnant to the Federal constitution, and the right of the party 
depended upon the State law.' 

The act of February 5th, 1867,’ extends to cases in which any 
right, title, privilege or immunity is claimed under the United 
States constitution, or under any treaty or statute of the United 
States, or commission held, or authority exercised under the 
United States, and the State Supreme Court’s decision is against 
the title, right, privilege, or immunity specially set up or claimed 
by either party under the Federal constitution. All questions 
coming within the purview of this act may be reviewed by the 
Federal Supreme Court. 

This act does not repeal by omission the requirement of the 
act of 1789, that the error complained of shall appear on the 
face of the record.® 

The Federal Supreme Court justices do not allow writs of 
error to State courts as a matter of right. The general practice 
has been to submit the record of the State Supreme Court to one 
of the justices who represents the district in which the suit arose. 
He then examines the record as to whether the cause upon the 
face of the record will justify the issuing of the writ.‘ 

But this practice is not invariable. The United States Su- 
preme Court considered the application for a writ of error in 
open court, in Twitchell v. Commonwealth. In the Anarchists’ 
case® Justice Harlan referred the application for the writ to the 
whole court, saying, that if he should allow the writ the counsel 
would have to repeat before the court the arguments which he 
would hear. In case he refused the writ, the defendant’s counsel 
could renew the application before any other justice, and so con- 
tinue in case of failure until the application had been presented 
toall of the justices. In such a proceeding the delay might be 
embarrassing in view of the short time between the day and the 
date fixed for carrying out the judgment of the State court. On 
account of the very grave character of the case, Justice Harlan 


1 Montgomery v. Hernandez, 12 Twitchell v. Commonwealth, 7 Wall. 
Wheat. 117. $21. 

214 Stat. at L. 386, ch. 28, sec. 2. 5 Ex parte Spies, 20 Chi. Leg. N. 
3 Klinger v. Missouri, 13 Wall. 257. 60, Oct. 22, 1887. 

4 Gleason v. Florida, 9 Wall. 779; 
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ordered the application to be presented to the court in open ses- 
sion to the end that an early and final action might be taken 
upon the question of jurisdiction to review the judgment of the 
State court. So the justice made the order for counsel to pre- 
sent the application in open session on the same day of the order. 

Under the regular order of the court, counsels for the petition- 
ers select from the record in the case such portions as they re- 
gard necessary to sustain their application for the writ of error. 
Under the rules, this selection must be presented to the adverse 
party for his examination, for which purpose he has sixty days’ 
time. If uponexamination he does not find all of the record he 
judges essential to the case as it came from the lower court, he 
will add such additional as he desirés. Upon this presentation 
the cause will then be placed before the United States Supreme 
Court and argument had upon motion to dismiss. If, however, 
a case is summarily presented upon motion to dismiss, the speedy 
determination will be reached, if the court should find that no 
Federal question is involved. 

If these applications for writ of error should take their regular 
order, it would be over three years before they would be heard 
and determined by the Supreme Court. A motion to advance 
the case is made without argument, but a motion to dismiss is 
one of the privileged motions which must be heard at once, and 
upon which both sides are admitted for argument. 

To have the Federal Supreme Court take jurisdiction, the 
cause must involve, in point of law, some question arising under 
section twenty-five of the Judiciary Act of 1789, and the State 
Supreme Court must have passed upon it. 

Two points must be evident and apparent on the face of the 
record, or by necessary inference involved in it: — 

1. That some question did arise under section twenty-five of 
the Judiciary Act of 1789, in the State court. 

2. That a decision was actually made thereon by the same 
court ina manner required by this section. Not one, but both of 
these points, must the decision settle, or else the United States 
Supreme Court will not take appellate jurisdiction.? 


1 Craig v. Missouri, 4 Pet. 410. 2 Coons v. Gallagher, 15 Pet. 18. 
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If a Federal question is not presented as required by the Ju- 
diciary Acts, the United States Supreme Court will refuse to take 
jurisdiction of the State case.? 

In no case will the Federal Supreme Court take jurisdiction to 
review a State court decision because it is claimed that some 
provision of the State constitution has been violated. Such a 
question is for the State Supreme Court to settle and its decision 
is final. And so when a defendant? in a suit pleads a provision of 
the State constitution as a defense, a judgment there overruling 
the plea presents no Federal question to give the United States Su- 
preme Court jurisdiction.? In Owens v. Norwood, the title to land 
was drawn into controversy, in the State of Maryland. The de- 
fendant relied on an outstanding title in a British subject, which 
he claimed was protected by a treaty between the United States 
and Great Britain, of 1794. The State court decided against the 
legality of the title. The defendant then made application for 
writ of error to the United States Supreme Court, which held that 
they had no appellate jurisdiction, because the treaty was not 
drawn into question; thatthe title did not grow out of the treaty 
and could not be protected by it. If the treaty was then an 
obstacle to the recovery of the land, the State court should 
setile the point. This doctrine has been approved in subse- 
quent cases.‘ 

It is well settled that before the Federal Supreme Court will 
take jurisdiction, the question at issue must have been decided 
by the State Supreme Court, and be a proper case. 

But when the validity of a treaty, statute, or authority exer- 
cised by the United States is drawn into question, then the 
United States Supreme Court will not take jurisdiction of the 


1 Murdock v. Memphis, 20 Wall. Millinger v. Hartupee, 6 Wall. 258; 
590; Presser v. Illinois, 116 U. S. 265. Hickie v. Starke, 1 Pet. 98; Fisher v. 
2 Solomon v. Graham, 15 Wall. Cockerell, 5 Pet. 256; Keene v. Clarke, 
209; Mitchel v. Clark, 110 U. S. 633. 10 Pet. 291; Holmes v. Jennison, 14 
3 5 Cranch, 344. Pet. 540; Smith v. Hunter, 7 How. 738; 
4 Verden v. Colman, 1 Black, 472; Maxwell v. Newbold, 18 How. 511; 
Henderson v. Tennessee, 10 How. 311; Worthy v. Commissioners, 9 Wall. 611; 
Miller v. Bank, 106 U. S. 542; Long’ Ins. Co. v. Treasurer, 11 Wall. 204; 
v. Converse, 91 U. S. 105; Hartell v. McManus v. O'Sullivan, 91 U. 578; 
Tilghan, 99 U. S. 547. Bolling v. Lexsuer, 91 U.S. 594. 
* William v. Oliver, 12 How. 111; 
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case coming from the judgment of the State court, provided this 
decision is in favor of the authority, treaty, or statute. 

The appellate jurisdiction of the Federal Supreme Court does 
not depend upon the question as to the legality or illegality of 
the State court decision. The State court’s decision may be 
legal, but this will not deprive the United States Supreme Court 
of jurisdiction, when the question is Federal.? 

In case the State court decides in favor of the validity of the 
acts of Congress, but the decision is against a right claimed 
under the Federal constitution, the United States Supreme Court 
can take appellate jurisdiction to review the decision under sec- 
tions twenty-five of the Act of 1789,and two of the Act of 
1867.3 

Whether a law of a State and its constitution are repugnant, 
is a question purely for the State Supreme Court, and its de- 
cision is final.‘ 

The United States Supreme Court will not take appellate 
jurisdiction when the validity of a territorial law is drawn into 
question.® 

When the State court decision sought to be brought up ona 
writ of error, is properly put on a ground which does not involve 
a consideration of the Federal question that may possibly be 
presented by one of several defenses set up in the answer, the 
Federal Supreme Court will not take jurisdiction.® 

The first ten amendments of the Federal constitution were 
proposed to the State legislatures at the same time, and ratified 
in due course.’ 

The ninth and the tenth do not bear especially upon the sub- 
ject under discussion. The first ten amendments have received 
much attention as to their correct interpretation. But many 
decisions have settled that they do not apply to anything 
that may be adjudicated by the State courts, or enacted by a 


1 Strander v. Baldwin, 9 How. 261; Wall.16; Furman vp. Nichol, 8 Wall. 44. 


Ryon v. Thomas, 4 Wall. 603. 4 Withers v. Buckley, 20 How. 84. 
2 Chicago Ins. Co. v. Needles, 113 5 Jack v. City, 115 U. S. 288. 

U.S. 574. 6 Messenger v. Mason, 10 Wall. 507; 
8 Trebilcock v. Wilson, 12 Wall. Miner’s Bank v. Iowa, 12 How. 1. 

687, overruling Roosevelt v. Meyer, 1 71 Poore’s Fed. & St. Const. 21, 


Wall. 512. See Banks v. Mayor, 7 note. 
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State legislature. These amendments restrict the Federal 
powers.’ 

The first amendment to the United States constitution provides 
that the people shall have the right to assemble and petition 
redress of grievances. But this amendment does not apply to the 
State citizenship.? 

The provisions of the United States constitution, requiring 
prosecutions of crimes by indictment, have reference only to 
proceedings before the Federal courts, and do not apply to, or 
restrict the proceedings of the State courts.* 

Under the fourteenth amendment, due process of law does 
not necessarily mean that a party must be indicted by a grand 
jury of a State, for murder, before his trial in a State court for 
the crime.‘ 

The United States constitution gives no guarantee of trial by 
jury in a State court.’ In this case the court said that a trial by 
jury in suits at common law pending in State courts, is not a 
privilege or immunity of national citizenship which the States 
are forbidden to abridge by the fourteenth amendment to the 
Federal constitution. A State cannot deprive a person of his 
property without due process of law. But due process of law 
may not be that all trials in the State courts affecting the prop- 
erty of persons, must be by jury. This requirement of the con- 
stitution is to be interpreted that the trial must be according to 
the settled course of judicial proceedings. Due process of law 
is process according to the law of the land. This process of the 
State is regulated by the law of the State. 

In Missouri v. Lewis,® the court say that the provisions of the 


1 Lessee v. Moore, 7 Pet. 551; Par- 
sons v. Bedford, 3 Pet. 447; Justices v. 
Murray, 9 Wall. 274; Barron v. Balti- 
more, 7 Pet. 243; Fox v. Ohio, 5 How. 
434; Smith v. Maryland, 18 How. 76; 
Pervear v. Commonwealth, 5 Wall. 
479; Twitchell v. Commonwealth, 7 
Wall. 321; Edward v. Elliot, 21 Wall. 
557; Presser v. Illinois, 116 U. S. 265; 
Withers v. Buckley, 20 How. 84; 
Walker v. Sauvinet, 92 U. S. 90; U. 
S. v. Cruikshank, 92 U. S. 542; Pear- 
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son v. Yewdale, 95 U. S. 294; David- 
son v. New Orleans, 96 U.S. 97; Kelly 
v. Pittsburg, 104 U.S. 79. 

2 U. S. v. Cruikshank, 92 U. S. 552. 

3 Rowan v. State, 30 Wis. 149; 
Jane v. Commonwealth, 3 Met. (Ky.) 
22; Twitchell v. Commonwealth, 7 
Wall. 321. 

4 Hurtando v. California, 110 U. S. 
516. 

5 Walker v. Sauvinet, 92 U. S. 90. 

6 101 U.S. 22. 
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fourteenth amendment do not secure to all persons in the United 
States the benefit of the same laws and the same remedies. Great 
diversities in this respect may exist in two States, separated only 
by an imaginary line. On one side of this line there may be a 
right of trial by jury, and on the other side no such right. Each 
State prescribes its own methods of judicial proceedings. So also 
in Hurtando v. California,’ it is said that any legal proceeding en- 
forced by public authority, whether sanctioned by age and custom, 
or newly developed in the direction of the legislative power, in 
furtherance of the general public good, which regards and pre- 
serves the principles of liberty and justice, must be held to be 
due process of law. 

Due process of law does not give a party any protection of the 
United States Supreme Court, as to the questions of life, liberty, 
or property rights, unless he is ignored in this respect in obedience 
to some State law. It must be shown that the State courts de- 
prived him of his property in pursuance of some State enactment.? 

The United States constitution was established to govern the 
people asa nation. Its provisions are limitations on the United 
States government. Its limitations do not apply to State govern- 
ments unless so expressed in terms.’ 

The provision of the Federal constitution that private property 
shall not be taken for public use without due compensation, has 
reference to the United States government, and does not refer to 
the States.‘ 

In the second amendment it is provided that the right of the 
people to bear arms shall not be infringed. This means shall not 
be infringed by Congress. It is a restriction to the national gov- 
ernment, which can grant to its citizens rights and privileges by 
express terms, or by implication placed under its jurisdiction. 
All that cannot be granted or so secured are left to the exclusive 
protection of the State.’ 


1110 U.S. 516. How. 84; Fox v. Ohio, 5 How. 411; 
2 Arrowsmith v. Harmoning, 118 U. Smith v. Maryland, 18 How. 71. 
S. 194. See Brooks v. Missouri, 8 S. 4 Barron v. Baltimore, 7 Pet. 243; 
C. Rep. 443. In re Smith, 10 Wend. 449. 
3 Twitchell v. Commonwealth, 7 5 U. S. v. Cruikshank, 92 U. S. 


Wall. 321; Pervear v. Commonwealth, 542, 
5 Wall. 475; Withers v. Buckley, 20 
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Under the fourteenth amendment the privileges and immuni- 
ties of citizens are those of the United States. The right to asso- 
ciate voluntarily together as a military company or organization, 
or to drill or parade with arms, without, and independent of an 
act of Congress or law of the State authority in the same, is not 
an attribute of national citizenship. These are controlled by the 
State and the Federal governments acting within their respective 
prerogatives and powers.! 

It is a due process of law when a party has a fair trial ina 
court of justice, according to the modes of proceedings applica- 
ble to such cases.? 

The United States Supreme Court will not take jurisdiction 
when the State court passes upon the validity of a State statute 
and decides against its legality.* 

If the court can see clearly from the whole record that a pro- 
vision of the Federal constitution was relied on by the defendant, 
it will take jurisdiction, although the point involved is not desig- 
nated in express words.‘ 

When a Federal question is brought up in the United States 
Supreme Court, which was not raised at the time of the trial in 
the State court, or when it does not appear unmistakably that the 
lower court either knew or ought to have known before its judg- 
ment, that the judgment, when rendered, would necessarily 
involve that question, the Federal Supreme Court will not take 
jurisdiction of the case for the purpose of reviewing the judg- 
ment of the State court.® 

Before the Federal Supreme Court will take jurisdiction, it 
must appear that the State court knew or ought to have known, 
that a Federal question was involved.® 

But the decision of the lower court cannot be resorted to in 
order to show that a Federal question is involved.’ 

The writ of error can be allowed by the chief justice of the 


1 Presser v. Illinois, 116 U. S. * Bridge v. Hoboken Co., 1 Wall. 


265. 116; Furman v. Nichol, 8 Wall. 44. 
2 Missouri v. Lewis, 101 U. S. 22; 5 Susquehanna v. West, 110 U. S. 
Ex parte Wall, 107 U.S. 288. 57. 


8 Bank v. Griffith, 14 Pet. 56; Walk- 6 Brown v. Colorado, 106 U. S. 95. 
er v. Taylor, 5 How. 64, 7 Gibson v. Chouteau, 8 Wall. 314. 
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State court, as well as by any justice of the Federal Supreme 
Court. 

Whenever a motion to dismiss for want of jurisdiction is 
united with one to affirm, under the rules of the United States 
Supreme Court, it is the practice to grant the motion to affirm 
when the question on which the jurisdiction depends, was so 
manifestly decided right, that the case ought not to be held for 
further argument.’ 

This rule is also applied upon motion in open court in sending 
out a writ to bring up for review a judgment of a State Supreme 
Court, when the record already shows that a motion to be 
affirmed was made in proper form.’ 

In the Chicago Anarchists’ case,‘ it was maintained by the peti- 
tioners that the first ten amendments, though a limitation upon 
Federal powers, yet so far as these amendments secure and recog- 
nize fundamental rights, common-law rights of a person, they 
make them privileges and immunities of the person as a citizen of 
the United States and cannot therefore be abridged under the 
fourteenth amendment; that this amendment as to such rights 
limits State powers as the first ten limit Federal power. This 
doctrine cannot be maintained, as is abundantly proved by cases 
already cited in this article. To give this interpretation to the 
fourteenth amendment would be a centralization of Federal 
powers to the abolishing of State authority. It would be judi- 
cial Cesarism enforced in the States by authority of this amend- 
ment. But the United States Supreme Court in the Anarchists’ 
case rejected this view. In this case the petitioners claimed that 
they did not have a fair and impartial trial in the State court; 
that a statute as construed by the court deprived the petitioners 
of a trial by an impartial jury, and that they were compelled to 
give evidence against themselves.® 

Before the court went into the investigation of this question, 
it was sought to see whether the question relied upon appeared 


1 Bortemeyer v. Iowa, 14 Wall. 27. 5 Ex parte Spies, 20 Chi. L. News, 
See R. R. Co. v. Rock, 4 Wall. 177; 69, Nov. 5th, 1887; 8S. C. Rep. 22. 
Parmelee v. Lawrence, 11 Wall. 36. 420Chi. L. N. 69, Nov. 5th, 1887; 

2 Arrowsmith v. Harmoning, 118 8S. C. Rep. 22. 

U.S. 194; Church »v. Kelsy, 121 U. S. 5 Ex parte Spies, 20 Chi. L. News, 
282. 69, Nov. 5th, 1887; 8S. C. Rep. 22. 
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on the face of the record, which must be, to give jurisdiction in 
this particular. The court decided that it was not their province 
to decide whether this statute was repugnant to the State consti- 
tution, but to the United States constitution. The validity of 
the statute was sustained as not being repugnant to the Federal 
constitution. The court further cited similar statutes which had 
been held valid.! 

The court also decided that the Illinois statute was construed 
and applied in a manner also not different from that which had 
been adopted in many of the States without legislative action.’ 

If an unreasonable and illegal seizure of papers had been per- 
petrated upon the petitioners, it was too late to bring it to the 
Supreme Court as the objections that the property had been ille- 
gally seized, were not made in the trial court of the State. To 
be available in the Federal court such objections must be made 
in the trial of the case. 

The court say: — 

‘*To give us jurisdiction under section 709 of the Revised 
Statutes, because of the denial by a State court, of any title, 
right, privilege, or immunity claimed under the constitution, or 
any treaty or statute of the United States, it must appear that 
such title, right, privilege, or immunity was specially set up or 
claimed at the proper time and in the proper way.’’ This is in 
accord with other decisions already cited. If the question of 
claiming rights is not set up in the court below, the judgment of 
the State court in the action is conclusive so far as a right of re- 
view is concerned. Another question was also brought up in 
this case. It appeared that two of the petitioners were aliens, 
and they set up the claim that they were denied the rights guar- 
anteed to them by treaties between the United States and their 
respective countries. The court said as this question was not 
raised in the courts below, it could not be set up for the first 
time in the United States Supreme Court. 


1 Hopt v. Utah, 120 U. S. 439; 2 Commonwealth v. Webster, 5 
Webster v. Reid, 11 How. 457; Stokes Cush. 295; Holt v. People, 13 Mich. 
v. People, 53 N. Y.164; Stephens v. 224; State v. Fox, 1 Dutcher, 566; 
People, 35 Mich. 739; Ulrich v. People, Oslander v. Commonwealth, 3 Leigk 


39 Mich. 245: Murphy v. State, 15 780; State v. Ellington, 7 Wend. 61. 
Neb. 383. 
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This decision brings out points very prominently that have 
been established by previous judgments of the Supreme Court. 
It decided that the first ten amendments to the Federal constitu- 
tion are limitations upon the Federal government and not upon 
the States. That the fourteenth amendment does not limit the 
State governments as the first ten amendments do the national; 
its interpretation was in accord with decisions already made. 
That objections must be made in the trial court that pertain to 
Federal questions, in order to have them considered by the Su- 
preme Court of the United States. 

The foundation must be laid in the trial court in order that 
the Federal Supreme Court can exercise jurisdiction on reviews 
on writs of error. 

In Reynolds v. United States,! it was decided that in order to 
justify a reversal of a judgment of a territorial Supreme Court 
for refusing to allow a challenge to a juror in a criminal case, 
on the ground that he had formed and expressed an opinion as 
to the issue of the case pending, it must appear that upon the 
evidence the court ought to have found the juror had formed 
such an opinion that he could not be considered impartial. In 
citing this the court say in the Anarchists’ case: ‘‘ If this degree 
of strictness is required in an ordinary proceeding of writ of 
errors from one court to another in the same jurisdiction, it cer- 
tainly ought not to be relaxed when the ground for reversal by 
the Federal Supreme Court of a judgment of the State Supreme 
Court is that the error set up is so great as to amount in law toa 
denial by the State of a trial by an impartial jury to one who is 
accused of crime.’’ As to the cross-examination of one of the 
petitioners, whereby it was claimed he was compelled to give 
evidence against himself, the court say: ‘* Whether a cross-ex- 
amination must be confined to matters pertinent to the testimony 
in chief, or may be extended to the matter in issue, is certainly 
a question of State law in the courts of the States, and not of 
Federal law.’ 

The court further say in the Anarchists’ case: — 

‘* To be reviewable the decision must be against the right so 
set up or clhimed. As the Supreme Court of the State was re- 


198 U.S. 145. 
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viewing the decision of the trial court, to make the question 
reviewable here it must appear that the claim was made in that 
court, because the Supreme Court was only authorized to review 
the judgment of that court for errors committed there, and we 
can do no more. This is not, as seems to be supposed by one of 
the counsel of the petitioners, the waiver of a right under the 
constitution, laws, or treaties of the United States, but a ques- 
tion of claim. If not set up or claimed in the proper court 
below, the judgment of the State court in the action is conclusive 
so far as the right of review here is concerned.”’ 

A writ will be denied unless a Federal question is involved, 
which appears on the face of the record. 

D. H. Prnerey. 


BLOOMINGTON, ILL. 
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FOREIGN DIVORCES. 


1, Object of this Article. 


2. Jurisdiction in Foreign Divorce. 


a. In England. 
b. In America. 
8. Jurisdiction and Validity. 


4, Jurisdiction of Federal Courts to Grant Divorce. 


5. When Foreign Divorce Valid. 


6. Domicil gives Jurisdiction. 


7. One of the Parties must be Domiciled within the Jurisdiction. 
8. Cause of Divorce arising in Foreign Jurisdiction. 


9. Domicil of Wife. 
10. Domicil must be bona fide. 
11. What Amounts to Domicil. 


12. Place of Commission of Offense. 

13. Domicil of Parties at Time Offense is Committed. 
14, Place of Celebration of Marriage. 

15. Defendant must be Personally Served. 


16, Appearance. 
17. Form of Proceedings. 


18, Collusion in Divorce Proceedings. 


19. Fraud in Procuring Divorce. 


1. Object of this Article. — It is the design in this article to 
collect and classify the adjudicated cases upon this vexed ques- 
tion of the validity and effect of divorces granted in foreign 
countries and States; not to systematize’’ or ‘* harmonize ’’ the 


law or the decisions. 


2. Jurisdiction in Foreign Divorces. —It has been said that 
to entitle a foreign court to render a decree of divorce, it must 
have domiciliary jurisdiction over the parties, and the proceed- 
ings must be in accordance with the rules of international law’. 


1 The parties must have an actual 
and bona jide domicil within the juris- 
diction of the court, and not one by 
collusion of the parties for the mere 
purpose of maintaining and pursuing 
the suit for divorce. See Dorsey v. 
Dorsey, 7 Watts (Pa.), 349; s. c. 32 


Am. Dec. 767; 1 Boston L. Rep. 288, 
289; Maguire v. Maguire, 7 Dana 
(Ky.), 181; Tovey v. Lindsay, 1 Dow. 
117, 131, 185-187; s. c. cited 2 Clark & 
Finn, 562, note; Warrender v. War- 
render, 9 Bligh, 141, 142; Conway v. 
Beazley, 3 Hagg. Ecc. 639, 645, 646; 
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a. In England. — The English doctrine is that a foreign tri- 
bunal has no authority, so far as any legal consequences in En- 
gland are concerned, to pronounce a decree of divorce a vinculo 
in the case of an English marriage between English subjects, un- 
less such subjects are, at the time such decree is pronounced, bona 
fide domiciled within the jurisdiction of the foreign court, and 
the suit for divorce prosecuted without collusion’. 

b. In America.— In America questions respecting the nature 
and effect of foreign divorces upon domestic marriages, and vice 
versa, have frequently arisen and been variously determined by 


the courts of the different States. 

3. Jurisdiction and Validity. — A decree of divorce recognized 
as valid and binding in the State where rendered, should be re- 
garded as valid and binding elsewhere*; and a statute providing 
that ‘*a divorce bars all claim to curtesy or dower’’ applies to 
all valid divorces, wherever obtained‘. 

It has been said ® that ** the incidents of a foreign divorce are 
also naturally to be deduced from the law of the place where it 
is decreed. If valid there, the divorce will have, and ought in 
general to have, all the effects in every other country upon per- 


Aubyn v. O’Brien, Ferg. M. & D. Appx. 
276; Rex v. Lolley, 1 Russ. & Ryan, 236; 
McCarthy v. DeCaix, 2 Russ. & Mylne, 
614, 620; s.c. 3 Hagg. Ecc. 642, note; 
Shaw v. Gould, L. R. 3 H. L. 55; 
Dolphin v. Robins, 7 H. L. C. 3890; 
Shaw v. The Attorney-General, L. R. 
2P.&D. 156. 

1 Shaw v. Gould, L. R. 3H. L. 55; 
Dolphin v. Robins, 7 H. L. C. 390; 
Shaw v. Attorney-General L. R. 2 P. 
& D.156; Brodie v. Brodie, 2 Sw. & 
Tr. 259; Pitt v. Pitt, 4 Macq. 627; Mc- 
Carthy v. DeCaix, 2 Russ. & M. 614; 
Warrender v. Warrender, 2 Clark & 
Finn. 488; s.c. 2 S. & McL. 154; Ro- 
bins v. Dolphin, 1 Sw. & Tr. 37, affirmed 
in 7 H. L. Cas. 390; Tollemache v. 
Tollemache, 1 Sw. & Tr. 557. 

The residence of the wife, where she 
sues fora divorce, it seems, is sufficient 
to confer jurisdiction on the court to 


hear and determine the cause. See 
Yelverton v. Yelverton, 1 Sw. & Tr. 
591, approving Harteau v. Harteau, 14 
Pick. (Mass.) 181; 8. c.25 Am. Dec. 
372; Pitt v. Pitt, 4 Macq. 627; Shaw v 
The Attorney-General, L. R. 2 P. & D. 
156; Shaw v. Gould, L. R. 3 H. L. 55; 
Lanevuville v, Anderson, 2 Sw. & Tr. 
24, 

2 The conflict of opinions in the 
American decisions is mainly due to 
the great diversity of statutory regu- 
lations in the different States. 

8 Van Orsdal v. Van Orsdal, 67 Iowa, 
35; Johnson v. Johnson, 67 How. 
(N. Y.) Pr. 144; Hawkins v. Ragsdale, 
80 Ky. 353; s. c. 44 Am. Rep. 483; 
People v. Allen, 40 Hun (N. Y.), 611. 

4 Hawkins v. Ragsdale, 80 Ky. 353; 
s. c. 44 Am. Rep. 483. 

5 Story Conf. L., § 230¢. 
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sonal property locally situated there, which are properly attrib- 
utable to it in the forum where it is decreed. In respect to real 
or immovable property, the same effects would in general be 
attributed to such divorce as would ordinarily belong to a divorce 
of the same sort by the dex loci ret site. If a dissolution of the 
marriage would there be consequent upon such a divorce, and 
would there extinguish the right of dower, or of tenancy by the 
eurtesy according to such local law, then the like effects would 
be attributed to the foreign divorce which worked a like dissolu- 
tion of the marriage '.”’ 

But it seems that a foreign decree of divorce cannot be im- 
peached collaterally by showing a want of jurisdiction by reason 
of non-residence’. 

Where, in a divorce suit, the libellee sets up a decree of divorce 
rendered by the court of another State, the record showing the 
jurisdiction, such decree is binding’. Thus, a decree of the court 
of one State granting a divorce and the custody of the children 
to the wife, is conclusive in another State, no new circumstances 
having arisen to justify a change in the custody of the children‘, 

Yet it is held in Pennsylvania that a foreign decree of divorce 
obtained by the other party, pending a suit in that State, will 
not bar a decree there’. 

The jurisdiction of a particular court to grant a divorce is de- 
termined (1) by the statutes of the State where the court is 
held®; (2) by the clause of the Federal constitution requiring 


1 See Warrender v. Warrender, 9 


264; Standridge v. Standridge, 31 Ga. 
Bligh, 127. 


223, 224. 


2 Waldo v. Waldo, 52 Mich. 94. 

8 Johnson v. Johnson, 67 How. (N. 
Y.) Pr. 144. 

4 People v. Allen, 40 Hun (N. Y.), 
611. 

5 Rebstock v. Rebstock, 2 Pitts. 
(Pa.) 124. 

Had the party appeared and defended 
in the foreign suit, however, the de- 
cree, it seems, would have been a bar. 
See Jones v. Joes, 36 Hun (N. Y.), 
414, 
® Trevino ». Trevino, 54 Tex. 261, 


The State courts have no jurisdic- 
tion to grant decrees of divorce unless 
the same is given them by statute. 
See Lovett v. Lovett, 11 Ala. 763, 767; 
Moyler v. Moyler, 11 Ala. 620, 622; 
Bauman v. Bauman, 18 Ark. 320, 324; 
8s. c. 58 Am. Dec. 171; Conant v. 
Conant, 10 Cal. 249, 253; s. c. 70 Am. 
Dec. 717; Steele v. Steele, 35 Conn. 
48, 51; Jeans v. Jeans, 2 Harr. (Del.) 
88, 43; McGee v. McGee, 10 Ga. 477, 
480; Hamaker v. Hamaker, 18 IIl. 1387, 
139, 140; s. c. 65 Am. Dec. 705; 
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‘* full faith and credit’’ to be given to the proceedings of courts 
of sister States! and (3) by the principles of international law’. 

Jurisdiction to grant divorces is in all cases statutory *, and no 
court, though having jurisdiction of the parties, can grant a de- 
cree of divorce except for causes provided by the statute under 
which they act‘. 


Maguire v. Maguire, 7 Dana (Ky.), 
181, 188; Thornberry v. Thornberry, 
2 J. J. Marsh. (Ky.) 322; Butler 
v. Butler, 4 Litt. (Ky.) 201, 203; 
Wright v. Wright, 2 Md. 429, 448; s.c¢. 
56 Am. Dec. 723; Carson v. Carson, 40 
Miss. 349, 351; Stokes v. Stokes, 1 
Mo. 320, 322; Perry v. Perry, 2 Paige 
Ch. (N. Y.) 501, 506; Burtis v. Burtis, 
Hopk. Ch. (N. Y.) 557, 566; s. c. 14 
Am. Dec. 563; Williamson v. William- 
son, 1 Johns. Ch. (N. Y.) 488, 491; 
Jarvis v. Jarvis, 3 Edw. Ch. (N. Y.) 
462,463; Klein v. Klein, 42 How. (N. 
Y.) Pr. 166; Crump v. Morgan, 3 Ired. 
(N. C.) Eq. 91, 98; s. c. 40 Am. Dec. 
447; Olin v. Hungerford, 10 Ohio, 268, 
270; Northcut v. Lemery, 8 Oreg. 316, 
$22; Ristine v. Ristine, 4 Rawle (Pa.), 
460, 461; Graut v. Grant, 12 S.C. 29, 
30,31; Wright v. Wright, 6 Tex. 3, 21; 
Nogees v. Nogees, 7 Tex. 538, 544; s.c. 
58 Am. Dec. 78; Almond v. Almond, 4 
Rand. (Va.) 662, 666; s. c. 15 Am. 
Dec. 781; Cast v. Cast, 1 Utah, 112, 
114; Le Barron v. Le Barron, 35 Vt. 365, 
367; Hopkins v. Hopkins, 39 Wis. 167, 
171. 

Yet such jurisdiction need not neces- 
sarily be given by express words. 
Ellis v. Hatfield, 20 Ind. 101, 102. 
But the statute must be strictly com- 
plied with as to service, and the like. 
See Crossman v. Crossman, 33 Ala. 
486, 487; Parish v. Parish, 32 Ga. 653, 
655. 

1 Cheever v. Wilson, 9 Wall. (76 U. 
S.) 108, 123; bk. 49, L. ed. 604. 

2? Harvey v. Farnie, L. R.5 P. D. 

153, 157. 


8 See Lovett v. Lovett, 11 Ala. 763, 
767; Moyler v. Moyler, 11 Ala. 620, 
622; Bauman v. Bauman, 18 Ark. 320, 
324; s.c. 68 Am. Dec. 171, Conant v. 
Conant, 10 Cal. 249, 253; s. c. 70 Am. 
Dec. 717; Steele v. Steele, 35 Conn. 
48, 51; Jeans v. Jeans, 2 Harr. 
(Del.) 38, 43; McGee v. McGee, 
10 Ga. 477, 480; Hamaker v. Hamaker, 
18 Ill. 137, 139, 140; s. c. 65 Am. Dec. 
705; Maguire v. Maguire, 7 Dana (Ky.), 
181, 188; Thornberry v. ‘oornberry, 2 
J.J. Marsh. (Ky.) 322; Butler v. But- 
ler, 4 Litt. (Ky.) 201, 203; Wright vo. 
Wright, 2 Md. 429, 448; s.c.56 Am. Dec. 
723; Carson v. Carson, 46 Miss. 349, 
351; Stokes v. Stokes, 1 Mo. 820, 322; 
Perry v. Perry, 2 Paige Ch. (N. Y.) 501, 
506; Burtis v. Burtis, Hopk. Ch. (N. 
Y.) 557, 566; s. c. 14 Am. Dec. 563; 
Williamson v. Williamson, 1 Johns. 
Ch. (N. Y.) 488, -91; Jarvis v. Jarvis, 
8 Edw. Ch. (N. Y.) 462, 463; Klein v. 
Klein, 42 How. (N.Y.) Pr. 166; Crump 
v. Morgan, 3 Ired. (N. C.) Eq. 91, 98; 
s.c. 40 Am. Dec. 447; Olin v. Hunger- 
ford, 10 Ohio, 268, 270; Northcut v. 
Lemery, 8 Oreg. 316, 322; Ristine v. 
Ristine, 4 Rawle (Pa.), 460, 461; 
Grant v. Grant, 12S.C. 29-31; Wright 
». Wright, 6 Tex. 3, 21; Nogees v. 
Nogees, 7 Tex. 538, 544; 8. c. 58 Am. 
Dec. 78; Cast v. Cast, 1 Utah, 112, 
114; Almond v. Almond, 4 Rand. (Va.) 
662, 666; s.c. 15 Am. Dec. 781; Le 
Barron v. Le Barron, 35 Vt. 365, 367. 

* See Cook v. Cook, 56 Wis. 195; 
s.c.43 Am. Rep. 706; 14 N. W. Rep. 
83, 443. 
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Marriage is a status, a domestic relation, which every State has 
« right to control, so far as its own citizens are concerned !, and 
one country cannot change the marriage status of the citizens of 
another country, or in any way interfere with their domestic re- 
lations ?. 

It is provided by the Federal constitution that ‘* fuli faith and 
credit shall be given in each State to the public acts, records 
and judicial proceedings of every other State,’’ and that ‘* Con- 
gress may, by general laws, prescribe the manner in which such 
acts, records and proceedings shall be proved and the effect 


thereof*.”’ 


Congress has provided that ‘* the said records and 


judicial proceedings,”’ ** shall have such faith and credit given to 
them in every court within the United States as they have by 
law or usage in the court of the States from whence the said 
records are or shall be taken ‘.’ 


These — apply to divorces granted by courts which 
had juri 


1 See Noel v. Ewing, 9 Ind. 37; 
Askew v. Dupree, 30 Ga. 173, 176; 
Ellison v. Martin, 53 Mo. 575, 578; 
Ditson v. Ditson, 4 R. I. 387; Lonas »v. 
State, 3 Heisk. (Tenn.) 287; Frasher 
v. State, 3 Tex. App. 263, 276; Green 
v. State, 58 Ala. 190, 195; State v. 
Gibson, 36 Ind. 389, 395-400; Sewallv. 
Sewall, 122 Mass. 156, 161; Hopkins v. 
Hopkins, 3 Mass. 158, 159; Hunt v. 
Hunt, 72 N. Y. 217, 228; s. c. 28 Am. 
Rep. 129; Cook v. Cook, 56 Wis. 195; 
s.c. 43 Am. Rep. 706; 14 N. W. Rep. 
33, 443; Harrison v. Harrison, 20 Ala. 
629, 645; 8s. c. 56 Am. Dec. 227; 
Thompson v. State, 28 Ala. 12, 18; 
Jenness v. Jenness, 24 Ind. 355, 359; 
Keerl v. Keerl, 34 Md. 21,26; Dutcher 
v. Dutcher, 39 Wis. 651, 657; Frost v. 
Knight, 41 L. J. Ex. 78; Niboyet v. 
Niboyet, L. R. 4 P. D. 1, 9; Wilson v. 
Wilson, L. R. 2 P. & D. 435. 

2 Thompson v. State, 28 Ala. 12, 17; 
Maguire v. Maguire, 7 Dana (Ky.), 
181,186; Harding v. Alden, 9 Me. 140, 
150; 8. c. 23 Am. Dec. 549; Barber 


iction over the parties and the subject-matter >. 


The 


v. Root, 10 Mass. 260, 266; Harteau v. 
Harteau, 14 Pick. (Mass.) 181; 8. c. 
25 Am. Dec. 872; Leith v. Leith, 39 
N. H. 20, 35, 38; Coddington v. Cod- 
dington, 20 N. J. Eq. 263, 264; 
Doughty v. Doughty, 28 N. J. Eq. 581, 
586; Hunt v. Hunt, 72 N. Y. 217, 228; 
8.c. 28 Am. Rep. 129. 

3 U.S. Const., art. 4, sec. 1. 

4U. S. Stat. at L. 122, chap. 11; 
U. S. Rev. Stat., sec. 905. 

5 See Tolen v. Tolen, 2 Blackf. 
(Ind.) 407, 412; s.c. 21 Am. Dec. 742; 
Hood », State, 56 Ind. 263, 270; Wake- 
field v. Ives, 35 Iowa, 238, 240; Hard- 
ing v. Alden, 9 Me. 140, 149; 8. ¢. 23 
Am. Dec. 549; Barber v. Root, 10 Mass. 
260, 264; Sewall v. Sewall, 122 Mass. 
156, 161; People v. Dawell, 25 Mich. 
247, 259-262; Gould v. Crow, 57 Mo. 
200, 204; Doughty v. Doughty, 28 N.J. 
Eq. 581, 586; People v. Baker, 76 N. Y. 
78, 83, 84; s.c. 32 Am. Rep. 274; Huntv. 
Hunt, 72 N. Y. 217, 234; s.c. 28 Am. Rep. 
129; Kinnier v. Kinnier, 45 N. Y. 535- 
539; Borden v. Fitch, 15 Johns. (N. Y.) 
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decree of such a court, so far as it is in rem, acts upon such 
things as are within the jurisdiction of the court or State’; so 
far as it is in personam, it acts only upon a person duly sum- 
moned or who voluntarily appears and submits himself to the 
jurisdiction *. 

If both parties are domiciled out of the State where suit is 
brought, the courts of such State, having no control of their 
status, has no right to render a decree of divorce *, and should 
they do so, other States will not be under any obligation to 
recognize the divorce as legal, even though there was full juris- 
diction over the parties by the voluntary appearance of the de- 


fendant 4. 


But where one of the parties is domiciled in the State where 
suit is brought, the divorce will be valid in every other State, as 


to the domiciled party °. 


Where both parties are domiciled in the State where the suit is 
brought, every other State in the Union must give full faith and 
credit to the decree of divorce, so far as the dissolution of the 
status is concerned®. And this is true even though there may 
have been no personal service or appearance’. 

But even where both partiesare domiciled in the State where suit 


121, 141; s.c. 8 Am. Dec. 225; Van Fos- 
sen v. State, 37 Ohio St. 317, 320; 
Northcut v. Lemery, 8 Oreg. 316, 322; 
Colvin v. Reed, 55 Pa. St. 375, 378, 379; 
Ditson v. Ditson, 4 R. I. 87, 107; Cook 
v. Cook, 56 Wis. 195; s.c. 43 Am. Rep. 
706; 14 N. W. Rep. 33, 443; Cheever v. 
Wilson, 9 Wall. (76 U.S.) 108, 123; 
bk. 19 L. ed. 604; Barber v. Barber, 
21 How. (62 U. S.) 582, 591; bk. 16 L. 
ed. 226; Pennoyer v. Neff, 95 U. S. (5 
Otto) 714, 734, 735; bk. 24 L. ed. 565. 

1 See Ellison wv. Martin, 53 Mo. 
575-578; Gould v. Crow, 5@ Mo. 200, 
204. 

2 See Beard v. Beard, 21 Ind. 321, 
323; Garner v. Garner, 56 Md. 127, 128. 

5 Hood v. State, 56 Ind. 263, 270, 
271; Litowich wv. Litowich, 19 Kan. 
451, 454; Sewall v. Sewall, 122 Mass. 
156, 162, 


4 See Maguire v. Maguire, 7 Dana 
(Ky.), 181, 183, 184, 185; People v. 
Dawell, 25 Mich. 247, 257, 265; Van 
Fossen v. State, 37 Ohio St. 317, 319. 

5 Garner v. Garner, 56 Md. 127, 128; 
People v. Dawell, 25 Mich. 274, 275; 
People v. Baker, 76 N. Y. 78; s. c. 32 
Am. Rep. 274; Cook v. Cook, 56 Wis. 
195; s.c. 43 Am. Rep. 706; 14 N. W. 
Rep. 33, 443. Though not as to the 
other party. People wv. Dawell, 25 
Mich. 274, 275; People v. Baker, 76 
N. Y. 78; s. c. 32 Am. Rep. 274; Cook 
v. Cook, 56 Wis.195; s.c.43 Am. Rep. 
706; 14. N. W. Rep. 33, 443. 

6 Barber v. Root, 10 Mass. 260, 264. 

7 Beard v. Beard, 21 Ind. 321, 323; 
Garner v. Garner, 56 Md. 127, 128; 
Pennoyer v. Neff, 95 U. S. (5 Otto) 
714, 733; bk. 24 L. ed. 565. 
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is brought, and there is neither personal service nor appearance 


of the defendant, so much of the decree of divorce as is tn per- 
sonam will have no extra-territorial force or effect '. 

4. Jurisdiction of Federal Courts to Grant Divorce. — Federal 
courts have no jurisdiction to grant divorces? though in the exer- 
cise of their chancery powers they may entertain a suit for alimony 
by a wife against her husband residing in a different State*. 

5. When Foreign Divorce Valid.—To be valid a divorce must 
be without fraud‘, according to law®, and rendered by a court 


1 Turner v. Turner, 44 Ala. 437, 450; 
Lytle v. Lytle, 48 Ind. 200, 202; Garner 
v. Garner, 56 Md. 127, 128; Prosser v. 
Warner, 47 Vt. 667, 670, 673. 

2 See Barber v. Barber, 21 How. 
(62 U. S.) 582, 584, 602, 605; bk. 16 L. 
ed. 225; Cheever v. Wilson, 9 Wall. 
(U. S.) 108, 124; bk. 19 L. ed. 604; 
Ex rel. Hobbs v. Johnson, 1 Wood C. C. 
537, 539. 

It is said that Congress cannot vest 
such jurisdiction in the Federal courts, 
because marriage is a domestic relation 
within the control of the States and not 
a national matter cognizable by Con- 
gress. See Green v. State, 58 Ala. 190, 
195; State v. Gibson, 36 Ind. 389, 395; 
Sewall v. Sewall, 122 Mass. 156, 161; 
Hopkins v. Hopkins, 3 Mass. 158, 159; 
Hunt v. Hunt, 72 N. Y. 217, 228; 8s. c. 
28 Am. Rep. 129; Lonas v. State, 3 
Heisk. (Tenn.) 287, 300, 310; Frasher 
v. State, 3 Tex. App. 263, 275; Cook v. 
Cook, 56 Wis. 195; s. c. 43 Am. Rep. 
706; 14.N. W. Rep. 33, 443. 

5 Barber v. Barber, 21 How. (64 U. 
S.) 582, 591; bk. 16 L. ed. 226. See 
Bennett v, Bennett, Deady (U. S.) D. 
C. 299, 312. 

*Ex parte Smith, 34 Ala. 455; 
Thompson »v. State, 28 Ala. 13, 18, 21; 
Tolen ». Tolen, 2 Blackf. (Ind.) 407, 
409; 8. c. 21 Am. Dec. 742; Litowich 
v. Litowich, 19 Kan. 451, 454; Sewall 
v. Sewall, 122 Mass. 156, 161; People 


authorized by statute to grant divorces®. 


v. Dawell, 25 Mich. 247, 259; Gould v. 
Crow, 57 Mo. 200, 203; Hunt v. Hunt, 
72 N. Y. 217, 229; 8. c. 28 Am. Rep. 
129. See also Rush v. Rush, 46 Iowa 
648, 649; Whitcomb v. Whitcomb, 46 
Iowa, 437, 444; Graves v. Graves, 36 
Iowa, 310; Comstock v. Adams, 23 Kan. 
513, 523; Harding v. Alden, 9 Me. 140, 
151; s.c. 23 Am. Dec. 549; Holmes v. 
Holmes, 63 Me. 420, 426; Lord v. Lord, 
66 Me. 265, 266, 270; Gechter v. Gechter, 
51 Md. 187, 189; Edson v. Edson, 108 
Mass. 590, 596, 597; True v. True, 6 
Minn. 458, 465, 466; Young v. Young, 
17 Minn. 181, 185; Adams v. Adams, 
51 N. H. 388, 397,398; Borden v. Fitch, 
15 Johns. (N. Y.) 121, 141, 143; 8. c¢. 8 
Am. Dec. 225; Boyd’s Appeal, 38 
Pa. St. 241, 245; Allen v. Maclellan, 
12 Pa. St. 328, 331, 332; s. c. 51 Am. 
Dec. 608; Crouch v. Crouch, 30 Wis. 
667, 669, 670. 

5 McFarland v. McFarland, 40 Ind. 
458, 460, 461; Hunt v. Hunt, 72N. Y. 
217, 234; s. c. 28 Am. Rep. 129. 

6 See Turner v. Turner, 44 Ala. 487; 
Hood v. State, 56 Ind. 263; s. c. 26 
Am. Rep. 21; Litowich v. Litowich, 19 
Kan. 451; Garner v. Garner, 56 Md. 
127; Sewall v. Sewall, 122 Mass. 156; 
s.c.23 Am. Rep. 299; People v. Dawell, 
25 Mich. 247; Gould v. Crow, 57 Mo. 
200; Doughty v. Doughty, 28 N. J. 
Eq. 581; 8. c. 27 N. J. Eq. 815; 
Mellen v. Mellen, 10 Abb. (N. Y.) 
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Where, in a divorce proceeding, there is a direct adjudication 
‘upon the specific facts of the marriage, or its dissolution, and 
there is no fraud or collusion, it is said to be binding, not only 
upon the tribunal in which rendered, in all collateral proceedings, 
but upon all other tribunals, in all proceedings, direct and col- 
lateral, whether between the same parties and their privies, or 


between strangers, not only in the country where rendered, but 
the jurisdiction being unquestioned, in all foreign countries’. 
6. Domicil Gives Jurisdiction. — The jurisdiction in divorce 


N. C. 329, and notes 333-342; People v. 
Baker, 76 N. Y. 78; 8. c. 32 Am. Rep. 
274; Hunt Hunt, 72 N. Y. 217; s. 
28 Am. Rep. 129; Van Fossen v. State, 
87 Ohio St. 817; Colvin v. Reed, 55 Pa. 
St. 375; Ditson v, Ditson, 4 R. I. 87; 
Prosser v. Warner, 47 Vt. 667; s.c. 19 
Am. Rep. 132; Cook v. Cook, 56 Wis. 
195; s. c. 43 Am. Rep. 706; 14 N. W. 
Rep. 33, 443; Hopkins v. Hopkins, 39 
Wis. 167, 171; Cheever v. Wilson, 9 
Wall. (76 U.S.) 108; bk. 19 L. ed. 604; 
Pennoyer v. Neff, 95 U.S. (5 Otto) 714, 
733-735; bk. 24 L. ed. 565; Harvey v. 
Farnie, L. R. 5 P. D. 153; 8. c. L. R. 
6 P. D. 35; Niboyet v. Niboyet, L. R, 
4P. D. 1,9; Shaw v. Attorney-General, 
L. R. 2 P. D. 156; Shaw v. Gould, L. 
R. 3 H. L. 55. 

1 See Dickson v. Dickson, 1 Yerg. 
(Tenn.) 110, 114; Dorsey v. Dorsey, 7 
Watts (Pa.), 349; s. c. 32 Am. Dec. 
767; Legg v. Legg, 8 Mass. 99; Clarke 
v. Lott, 11 Ils. 105; Hake v. Fink, 9 
Watts (Pa.), 336; Manstield v. McIn- 
tyre, 10 Ohio, 27; Cooper v. Cooper, 7 
Ohio pt. 2, 238; Harding v. Alden, 9 
Me. (9 Greenl.), 140; s.c. 23 Am. Dec. 
549; Barber v. Root, 10 Mass. 260; 
Patterson v. Gaines, 47 U. S. (6 How.) 
550, 559; bk. 12 L. ed. 556; Roach v. 
Graves, 1 Ves. Sr. 157, 159; Hillyard 
v. Grantham, 2 Ves. Sr. 246; Meadows 
v. Kingston, Amb. 756; Prudham v. 
Phillips, Amb. 763; Rex v. Roche, 


cases depends upon the domicil of the parties?. 


1 Leach (4th ed.), 134; Meddow- 
croft v. Huguenin, 3 Curt. Ecc. 403; 
8. c. 7 Eng. Ecc. 438; s. c. on ap- 
peal in privy council, 4 Knapp, 386; 
Bunting v. Lepingwell, 4 Co. 29; s. ¢. 
Sir F. Moore, 169; Blackham’s Case, 1 
Salk. 290; Guest v. Shipley, 2 Hagg. 
Consist.321; s. c.4 Eng. Ecc. 548, 549; 
Clews v. Bathurst, 2 Str. 960; Dacosta 
v. Villa Real, 2 Str. 961; Kenn’s Case, 
7 Co. 42; Jones v. Bow, Carth. 225; 
Hatfield v. Hatfield, 20 Howell St. Tr. 
394; 8.c. 2 Eq. Cas. Abr. 585; 5 Bro. 
P. Car. 100; Morris v. Webber, 2 Leon 
169; s.c. Sir F. Moore, 225; Ryan v. 
Ryan, 2 Phillm. 332; s.c. 1 Eng. Ecc. 
274; Conway v. Beazley, 5 Eng. Ecc. 
242; Scrimshire v. Scrimshire, 2 Hagg. 
Ecc. 395; 8. c. 4 Eng. Ecc. 562, 569; 
Sinclair v. Sinclair, 1 Hagg. Consist. 
294; s. c. 4 Eng. Ecc. 412, 414; Goodin 
v. Smith, Milward, 236, 245. 

2 Thompson v. State, 28 Ala. 12, 
16, 19; House v. House, 25 Ga. 473, 
474; Tolen v. Tolen, 2 Blackf (Ind.) 
407, 411; s. c. 21 Am. Dec. 742; Hood 
v. State, 56 Ind. 263, 269, 271; Smith 
v. Smith, 4 G. Greene (Iowa), 266, 269; 
Maguire v. Maguire, 7 Dana (Ky.), 
181; Harding v. Alden, 9 Me. 140, 143, 
151; s. c. 23 Am. Dec. 549; Keerl v. 
Keerl, 34 Md. 21, 26; Sewall v. Sewall, 
122 Mass. 156, 162; Ross v. Ross, 103 
Mass. 575, 576; Barber v. Root, 10 
Mass. 260; People v. Daweil, 25 Mich. 
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7. One of the Parties must be Domiciled within the Jurisdic- 


tion. — Where both parties are domiciled in the same State, the 


decree will be valid everywhere’. 


The domicil of at least one 


of the parties must be in the jurisdiction of the court rendering 
the decree to invest such court with jurisdiction to pass upon the 
case*; for the courts of a State where neither of the parties are 


247, 254; State v. Armington, 25 
Minn, 29, 87; Leith v. Leith, 39 N. H. 
20,33; Coddington v. Coddington, 20 
N. J. Eq. 263, 265; Yates v. Yates, 13 
N. J. Eq. 280, 281; People v. Baker, 76 
N.Y. 78, 82; s. c. 32 Am. Rep. 274; Mel- 
len v. Mellen, 10 Abb. (N. Y.) N.C. 329, 
331, 333, notes; Colvin v. Reed, 55 Pa. 
St. 375, 377, 380, 382; Platt’s Appeal, 
80 Pa. St. 501, 504; Ditson v. Ditson, 
4R. I. 87, 102; Hare v. Hare, 10 Tex. 
355, 357; Cast v. Cast, 1 Utah 112, 114; 
Shafer v. Bushnell, 24 Wis. 372, 376, 
377; Cheever v. Wilson, 9 Wall. (76 
U. S.) 108, 128, 124; bk. 19 L. ed. 604; 
Strader v. Graham, 51 U. S. (10 How.) 
82, 93; bk. 13 L. ed. 337; Pennoyer 
v. Neff, 95 U. S. (5 Otto) 714, 733; 
bk. 24 L. ed. 565; Wilson wv. Wil- 
son, L. R. 2 P. & D. 435, 443; Bro- 
die v. Brodie, 30 L. J., Mat. Cas., 185; 
Shaw v. Gould, L. R. 3 H. L. 55, 85, 
96, 98; Shaw v. Attorney-General, L. 
R. 2 P. & D. 156, 161, 162; Dolphin v. 
Robins, 7 H. L. Cas. 390, 414; Niboyet 
v. Niboyet, L. R. 4 P. D. 1, 8, 12, 13; 
Le Sueur v. Le Sueur, L. R.1 P. D. 139; 
Harvey v. Farnie, L. R. 5 P. D. 153, 
162; s.c. L. R.6 P. D. 35, 47, 49, 51; 
Briggs v. Briggs, L. R.5 P. D. 163, 
164; Warrender v. Warrender, 2 Clark 
& Finn. 488. 

1 Garner v. Garner, 56 Md. 127, 128; 
Barber v. Root, 10 Mass. 260, 264; 
Leith v, Leith, 39 N. H. 20, 38; Hunt 
v. Hunt, 72 N. Y. 217, 240; 8. c. 28 Am. 
Rep. 129; Hubbell v. Hubbell, 3 Wis. 
662, 664; 8. c. 62 Am. Dec. 702. 

* See Harteau v. Harteau, 14 Pick. 


domiciled, have no jurisdiction *. 


(Mass.) 181; s. c. 25 Am. Dec. 372; 
Hanover v. Turner, 14 Mass. 227; s.¢. 
7 Am. Dec. 203; Barber v. Root, 10 
Mass. 260; Harding v. Alden, 9 Me., 
(9 Greenl.) 140; s. c. 23 Am. Dec. 549; 
Mansfield wv. McIntyre, 10 Ohio, 27; 
Tolen v. Tolen, 2 Blackf. (Ind.) 407; 
s.c. 21 Am. Dec. 742; Hull v. Hull, 2 
Strobh. (S. C.) Eq. 174; Pawling », 
Bird, 13 Jonns. (N. Y.) 192; Jackson v. 
Jackson, 1 Johns. (N. Y.) 424; Brad- 
shaw v. Heath, 13 Wend. (N. Y.) 407; 
Maguire v. Maguire, 7 Dana (Ky.), 181; 
White v. White, 5 N. H. 476; Free- 
man v. Freeman, 3 West. L. Jour. 475. 

5 House v. House, 25 Ga. 473, 474; 
Hood v. State, 56 Ind. 263, 270; Whit- 
comb v. Whitcomb, 46 Iowa, 437, 444; 
Maguire v. Maguire, 7 Dana (Ky.), 
181; Litowich v. Litowich, 19 Kan. 
451, 454; Pawling v. Bird, 13 Johns. 
(N. Y.) 192; Jackson v. Jackson, 
1 Johns. (N. Y.) 424, Bradshaw v. 
Heath, 13 Wend. (N. Y.) 407; Han- 
over v. Turner, 14 Mass. 227; s.¢. 
7 Am. Dec. 203; Barber v. Root, 10 
Mass. 260; Sewall v. Sewall, 122 Mass. 
156, 162; People v. Dawell, 25 Mich. 
247, 254; White v. White, 5 N. H. 476; 
Freeman v. Freeman, 3 West. L. Jour. 
475; State v. Armington, 25 Minn. 29, 
36, 37; Leith v. Leith, 39 N. H. 20, 33, 
37; Van Fossen v. State, 37 Ohio St. 
317, 319; 8. c. 41 Am. Rep. 507; Platt’s 
Appeal, 80 Pa. St. 501, 504; Hare v. 
Hare, 10 Tex. 355-357; Harvey v. 
Farnie, L. R. 6 P. D. 35, 44; Shaw v. 
Attorney-General, L. R. 2 P. & D. 156, 
162. 
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A divorce authorized by the statute of another State, where 
neither party is domiciled, is of no effect in the State where they 
have their domicil’. And the legislature of a State has no 
power to dissolve the marriage contract between parties, only 
one of whom is resident within such State, so as to affect rights 
of property in another State ?. 

The question of sufficiency of domicil to give jurisdiction, and 
the right of the libelant to maintain an action in a foreign juris- 
diction, where the libelee is domiciled there, are sometimes close 
questions; but depend generally upon local laws and practice. 
Thus, it has been held that the courts of Massachusetts have 
jurisdiction of a libel for divorce brought by a husband residing 
in another State, for adultery committed in Massachusetts when 
both parties resided there, the wife having since remained there *. 
And a resident of C., becoming internal revenue collector, was 
obliged to live at L., where he remained for five years, intending 
all the while to return to C. whenever he should cease to hold 
his office, and voting in C. After a three years’ stay in L. he 
married a woman who had never lived in Kansas, and lived with 
her in a boarding-house for eight months and then in a furnished 
house for seven weeks, at the end of which time she left him and 
the State. In an action by the husband for a divorce it was held 
that the court of the district in which the town of C. was situ- 
ated had jurisdiction of his libel for divorce*. And it has been 
said that the courts of Texas have jurisdiction of proceedings for 
divorce, though the defendant be a permanent resident abroad, 
if the marriage was solemnized in Texas, and the act, for which 
the divorce is demanded, was committed there®. 

8. Cause of Divorce Arising in Foreign Jurisdiction. — 
The court will not take jurisdiction of a cause for divorce arising 


out of the State, unless at the time the libelant had his domicil 
in the State 


1 Van Fossen v, State, 37 Ohio St. 49; Ralston v. Ralston, 13 Phila. (Pa.) 
317; s. c. 41 Am. Rep. 507; Smith v. 30. 


Smith, 19 Neb. 706, 4 Carpenter v. Carpenter, 30 Kan. 
2 Todd v. Kerr, 42 Barb. (N. Y.) 317., 712. 
3’ Watkins vo. Watkins, 135 Mass. 5 Trevino v. Trevino, 54 Tex. 261. 
83. Butsee Pate v. Pate, 6 Mo. App. 6 Foss v. Foss, 58 N. H. 283; Pate 
VOL, XXII. 37 
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Thus, it has been held that a non-resident wife cannot main- 
tain a petition for a divorce, although the husband be a resident 
of Missouri and the cause of action accrued therein!; nor can 
jurisdiction be taken of a divorce suit brought by a husband who 
has removed from the State in which he and his wife lived, she 
remaining there. Therefore, a divorce obtained by the hus- 
band in another State, the wife being a resident of Pennsylvania, 
does not affect her right of dower in lands within that State’. 
And where, after having lived with his wife in Pennsylvania, the 
husband removed to St. Louis, and, claiming to have become a 
citizen of Missouri, obtained a divoreé there, this divorce was 
held void in Pennsylvania, as to the wife, the Missouri court 
never having had jurisdiction over her‘. 

But in the District of Columbia, where the Revised Statutes ® 
declare that no divorce shall be granted for any cause occurring 
out of the district, unless the applicant shall have resided there 
for two years next preceding the application; in a suit under 
this statute it was held, that a husband residing out of the dis- 
trict may apply to the court of the district for a divorce from 
his wife who resides there, the act of adultery charged as cause 
for a divorce being alleged to have been committed there®. 

A wife, being entitled to sue for divorce in the county where 
she is a bona fide resident, the court has jurisdiction of the case, 
though the offenses charged were committed in other counties’. 
And it is said that the courts of Louisiana have jurisdiction of 
the suit of a wife for a divorce, though the marriage, as well as 
the causes alleged for the divorce, took place in France, if the 
husband, a resident and citizen of Louisiana, was only temporar- 


v. Pate, 6 Mo. App. 49; Ralston v. 3 Colvin v. Reed, 55 Pa. St. 375; 


Ralstov, 13 Phila. (Pa.) 30; Philadel- 
phia v. Wetherby, 15 Phila. (Pa.) 408; 
Colvin v. Reed, 55 Pa. St. 375; Reel v. 
Elder, 62 Pa. St. 308; Love v. Love 
(Pa.), 80 Leg. Int. 86; Thomas v. 
Thomas (Pa.), 4 Leg. Opin. 440; 
Jones v. Jones, 60 Tex. 451. 

1 Pate v. Pate, 6 Mo. App. 49. 

2 Ralston v. Ralston, 13 Phila. (Pa.) 
30. But see Watkins v. Watkins, 135 
Mass. 83. 


Reel v. Elder, 62 Pa. St. 308; Love v. 
Love (Pa.), 30 Leg. Int. 86; Thomas 
v. Thomas (Pa.), 4 Leg. Opin. 440. 

4 Philadelphia v. Wetherby, 15 
Phila. (Pa.) 403. 

5 Sec. 740. 

6 Smith v. Smith, 4 Mackey (D.C.), 
255; s. c. 1 Cent. Rep. 29. 
* 14 Jones v. Jones, 60 Tex. 451. 
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9, Domicil of Wife. — While it is true that the general rule 
is that the wife’s domicil is merged in that of the husband on 
marriage ?, which merger continues until the marriage relation is 
dissolved by death or divorce * and follows him wherever he may 
go‘, notwithstanding the misconduct of the husband may enable 
the wife to defend against a suit for the restitution of con- 
jugal rights®, although it is certainly otherwise where he is 


1 D’Auvilliers v. De Livaudais, 32 
La. Ann. 605. 

2 See Dow v. Gould, 31 Cal. 629; 
Sanderson v. Ralston, 20 La. An. 312; 
Hackettstown Bank v. Mitchell, 28N. J. 
L. (4 Dutch.) 516; Cutler v. Cutler, 12 
Brewst. (Pa.) 511, 513; Smith v. More- 
head, 6 Jones (N.C.), Eq. 366; Will- 
iams v. Saunders, 5Coldw. (Tenn.) 60; 
Yelverton v. Yelverton, 1 Sw. & Tr. 
574; Dalhousie v. McDouall, 7 Clark 
& Finn, 817; Bremer v. Freeman, 1 
Dean & Swabey, 212. 

’ But if a husband and wife are 
divorced @ mensa et thoro, she may 
have her separate domicil. Will- 
iamsport v. Eldred, 84 Pa. St. 
429, 432; Barber v. Barber, 21 How. 
(62 U.S.) 582, 588, 593; bk. 16 L. ed. 
226; Bennett v. Bennett, Deady (U. S.) 
D.C. 299, 305; Williams v. Dorm, 2 
Rob. Ecc. 505; s.c. 9 Eng. L. & Eq. 
598, 600; s.c. 16 Jur. 598; Dolphin v. 
Robins, 7 H. L. Cas. 390, 416. 

* Hair v. Hair, 10 Rich. (S. C.) Eq. 
163, 175; Bennett v. Bennett, Deady 
(U. S.) D. C. 299, 305; Barber v. 
Barber, 21 How. (62 U.S.) 582, 594; 
bk. 16 L. ed. 226; Greene v. Greene, 
11 Pick. (Mass.) 410, 415; Hairston v. 
Hairston, 27 Miss. 704, 722; Smith v. 
Morehead, 6 Jones (N. C.) Eq. 360, 
364; Williams v. Saunders, 5 Cold. 
(Tenn.) 60, 79. 
® Yelverton v. Yelverton, 1 Sw. & 


guilty of conduct justifying her in leaving him® and they 


Tr. 574. ‘Suits for the restitution of 
conjugal rights,’? that is suits to en- 
force cohabitation on the part of the 
delinquent husband or wife (see 
Mortimer v. Mortimer, 2 Hagg. Const. 
310; s.c. 4 Eng. Ecc. 543, 544; Bram- 
well v. Bramwell, 3 Hagg. Ecc. 618; 
s.c.5 Eng. Ecc. 232, 233; Denniss v. 
Denniss, 5 Eng. Ecc. 138x; Orme v. 
Orme, 2 Add. Ecc. 382; s. c. 2 Eng. 
Ecc. 354, 356), though still brought in 
England (see 20 & 21 Vict., ch. 85. 
Also Firebrace v. Firebrace, L. R. 4 
P. D. 63; Brown v. Brown, L. R. 7 Eq. 
185; Anquezv. Anquez, L. R.1 P.& 
D. 176), have never been known inthis 
country. See Coverdill v. Coverdill, 
3 Harr. (Del.) 13; Logan v. Logan, 2 B. 
Mon. (Ky.) 142; Baugh v. Baugh, 37 
Mich. 59, 62; Garland v. Garland, 50 
Miss. 694, 715; Cruger v. Douglas, 4 
Edw. Ch. (N. Y.) 433, 506; Rhame v. 
Rhame, 1 McC. (S. C.) Ch. 197; s. ¢. 
78 Am. Dec. 441. But see Keerl v. 
Keer), 34 Md. 21,26; and Tenn. Rev. 
Stat. (1873), sec. 2461. 

6 See Bryan v. Bryan, 34 Ala. 516, 
519, 520; Hardin v. Hardin, 17 Ala. 250, 
253, 254; s.c. 52 Am. Dec. 170; Kinsey 
v. Kinsey, 37 Ala. 393, 395; Pierce v. 
Pierce, 33 Iowa, 238, 240; Douglass v. 
Douglass, 31 Iowa, 421, 424; Logan v. 
Logan, 2 B. Mon. (Ky.) 142; Naulet v. 
Dubois, 6 La. An. 403, 404; Childs v. 
Childs, 49 Md. 509, 514; Gillinwaters 
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are living apart and in different States’, yet a wife may, 
where necessary, acquire a separate domicil from that of her 
husband for the purpose of a divorce, and carry her wrongs 
thither to be redressed ?, 

It has been said that ‘* the law will recognize a wife as having 
a separate existence, and separate interests, and separate rights, 
in those cases where the express object of the proceeding is to 
show that the relation itself ought to be dissolved, or so modified 
as to establish separate interests, and especially a separate dom- 
icilandhome. * * * Otherwise the parties, in this respect, 
would stand upon very unequal grounds; it being in the power 
of the husband to change his domicil at will, but not in that of 


v. Gillinwaters, 28 Mo. 61, 62; Black 
v. Black, 30 N. J. Eq. 215, 221; Mel- 
downey v. Meldowney, 27 N. J. Eq. 
328, 329; Cornish v. Cornish, 23 N. J. 
208, 209; Boyce v. Boyce, 23 N. J. Eq. 
357, 349; Laing v. Laing, 21 N. J. Eq. 
248; Moores v. Moores, 16 N. J. Ea. 
275; People v. Mercein, 8 Paige Ch. 
(N. Y.) 47, 68; Butlerv. Butler, 1 Pars. 
Cas. (Pa.) 329; Eshback v. Eshback, 
23 Pa. St. 343, 345; Cattison v. Catti- 
son, 22 Pa. St. 275; Vanleer rv. Van- 
leer, 13 Pa. St. 211, 215; Gordon v. 
Gordon, 48 Pa. St. 226; Colvin v. Reed, 
55 Pa. St. 375, 379; Groves Appeal, 37 
Pa. St. 443, 447. 

1 See Maguire v. Maguire, 7 Dana 
(Ky.), 181; Hick v. Hick, 5 Bush (Ky.), 
670; Yelverton v. Yelverton, 1 Sw. & 
Tr. 574. 

2 See Hanberry v. Hanberry, 29 Ala. 
719, 724; Turner v. Turner, 44 Ala. 
437, 451; Moffatt v. Moffatt, 5 Cal. 280, 
281; Sawtell v. Sawtell, 17 Conn. 284; 
Jennesse uv. Jennesse, 24 Ind. 355, 357- 
359; Hinds v. Hinds, 1 Iowa, 36, 39; 
Brett v. Brett, 5 Metc. (Mass.) 233; 
Fishli v. Fishli, 2 Litt. (Ky.) 337; 
Harding v. Alden, 9 Me. 140, 150, 151; 
s. c. 28 Am. Dec. 549; Goodwin v. 
Goodwin, 45 Me. 377, 378; Sewall v 
Sewall, 122 Mass. 156, 162; Burlen v. 


Shannon, 115 Mass. 438, 449; Shaw v 
Shaw, 98 Mass. 158; Harteau v. Har- 
teau, 14 Pick. (Mass.) 181,185; s. c. 25 
Am. Dec. 372; Wright v. Wright, 24 
Mich. 180, 181; Hopkins v. Hopkins, 
35 N. H. 474, 475; Payson v. Payson, 3+ 
N. H. 518, 520; Masten v. Masten, 15 
N. H. 159; Frary v. Frary, 10 N. H. 61; 
s.c.32 Am. Dec. 395; Yates v. Yates, 
13 N. J. Eq. 280; People v. Baker, 76 
N. Y. 78, 85, 87; s. c. 32 Am. Rep. 274; 
Hunt v. Hunt, 72 N. Y. 217, 243; 8. c¢. 
28 Am. Rep. 129; Kinnier v. Kinnier, 
45 N. Y. 535, 544; Mellen v. Mellen, 10 
Abb. (N. Y.) N.C. 329, 331, 333, note; 
Smith v. Morehead, 6 Jones (N. C.) 
Eq. 360, 364; State v. Schlachter, Phill. 
(N. C.) 520; Hollister v. Hollister, 6 
Pa. St. 449, 452; Colvin v. Reed, 55 Pa. 
St. 375, 379; Ditson v. Ditson, 4 R. I. 
87, 107; Hull v. Hull, 2 Strobh. (S.C.) 
Eq. 174, 177; Shreck v. Shreck, 32 Tex. 
579, 588; Republic v. Skidmore, 2 Tex. 
261; Hare v. Hare, 10 Tex. 355; Craven 
v. Craven, 27 Wis. 418; Dutcher v. 
Dutcher, 39 Wis. 651, 659; Cook v. 
Cook, 56 Wis. 195; s. c. 43 Am. Rep. 
706; 14 N. W. Rep. 33, 443; Cheever v. 
Wilson, 9 Wall. (76 U. S.) 108, 124; 
bk. 19 L. ed. 604. But see Neal vo. 
Her Husband, 1 La. An. 315. 
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Also that if either husband or wife becomes domi- 


ciled in another State, his status, as affected by the marital 
relation, may be passed upon and confirmed or changed in accord- 
ance with the laws of that State ?. 

But it is held in New York that the courts of that State will 
not give effect to a decree of divorce obtained by a wife in an- 
other State for a cause not there allowed, she having been 
married and domiciled in New York and having obtained such 


divorce in fraud of its laws *. 


10. Domicil must be Bona Fide.—Where there is a change of 
domicil it must be bona fide, and not made merely for the pur- 
pose of prosecuting the divorce suit‘. There must exist a pres- 
ent intention to permanently change the home or place of 


abode 


11. What amounts to Domicil.— No matter how long a person 
may reside in a particular place it does not confer domicil unless 
there is a present intention to abide there permanently®. A per- 
son’s domicil, for the purposes of divorce proceedings, has been 


1 Harteau v. Harteau, 14 Pick. 
(Mass.) 181; 8s. c. 25 Am. Dec. 372. 
See, also, Moffatt v. Moffatt, 5 Cal. 
280; Sawtell v. Sawtell, 17 Conn. 284; 
Jennesse v. Jennesse, 24 Ind. 355; 
Tolen v. Tolen, 2 Blackf. (Ind.) 407; 
s.c. 21 Am. Dec. 742; Fishli v. Fishli, 
2 Litt. (Ky.) 337; Harding v. Alden, 9 
Me. (9 Greenl.) 140; s. c. 23 Am. Dec. 
549; Brett v. Brett, 5 Metc. (Mass.) 
233; Frary v. Frary, 10 N. H. 61; s. c. 
32 Am. Dec. 395. 

2 People v. Baker, 76 N. Y. 78, 85; 
s.c. 32 Am. Rep. 274; Kinnier v. Kin- 
nier, 45 N. Y. 535; Hunt v. Hunt, 72 
N. Y. 217; s.c. 28 Am. Rep. 129; Dit- 
son v. Ditson, 4 R. 1. 87, 101; Pennoyer 
v. Neff, 95 U.S. (5 Otto) 714, 734; bk. 
24 L. ed. 565; Cheever v. Wilson, 9 
Wall. (76 U. S.) 108; bk. 19 L. ed. 604. 

8 Jackson v. Jackson, 1 Johns. (N. 
Y.) 424; Pawling v. Bird’s Exrs., 13 
Johns. (N. Y.)} 192. But see Kinnier 


defined as his home’, the place or country, (1) in which the person 


v. Kinnier, 45 N. Y. 535; s. c. 53 Barb. 
(N. Y.) 454; 58 Barb. (N. Y.) 424. 

4 See Thompson vt. State, 28 Ala. 12; 
Loud v. Loud, 129 Mass. 14; Reed v. 
Reed, 52 Mich. 117; s.c. 50 Am. Rep. 
247; Winship v. Winship, 1 C. E. Gr. 
(N. J.) 107; Brown v. Brown, 1 McC. 
(N. J.) 78; Smith v. Smith, 4G. Greene 
(Iowa), 266; Leith v. Leith, 39 N. H. 
20; Johnson v. Johnson, 4 Paige Ch. 
(N. Y.) 460; Greene v. Greene, 11 
Pick. (Mass.) 410; Hanover v. Turner, 
14 Mass. 227; s. c. 7 Am. Dec. 203; 
Chase v. Chase, 6 Gray (Mass.), 157; 
Shannon v. Shannon, 4 Allen (Mass.), 
134. 

Moorhouse v. Lord, 10 H. L. Cas. 
272. 
® See Munro v. Munro, 7 Clark & 
Finn. 842. 

™ See Warren v. Thomaston, 43 Me. 
406, 418, 419; Hairston v. Hairston, 
27 Miss. 704, 718, 719; s. c. 61 Am. 
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resides with the intention of remaining, in other words, where the 
person has his home! ; (2) in which having had his home he con- 
tinues to reside, though no longer retaining an intention of mak- 
ing such place his future residence or home?; and (3) in which, 
having resided or had his home, he still retains an intention of 
residing there for the future and making it his permanent home’, 

A State court will not recognize the decree of a divorce of 
another State, the libelant having left the former State and 
remained for a year in the latter State for the purpose of ob- 
taining such divorce ‘. 

But this rule does not apply of course where there was a bona 
Jide change of residence from one State to another, and the party 
there obtained a divorce and subsequently returned to the State 
of the former domicil 

12. Place of Commission of Offense. — In the absence of any 
statutory regulations to the contrary, the place of the commis- 
sion of the offense, or where the cause of action accrued, is 
immaterial ®, even though the offense was committed, or the 


Dec. 530; Crawford v. Wilson, 4 Barb. 
(N. Y.) 504, 518-520; Whecker v. 
Hume, 28 L. J. Ch. 396, 400; Attorney- 
General v. Rowe, 31 L. J. Ex. 314, 320. 

1 See Hinds v. Hinds, 1 Iowa, 36, 
39; Whitcomb v. Whitcomb, 46 Iowa, 
437, 443, 454; Greene v. Greene, 11 
Pick. (Mass.) 410, 415; Hairston v. 
Hairston, 27 Miss. 704, 718, 719; 8. c¢. 
61 Am. Dec. 530; Leith v. Leith, 39 
N. H. 20, 34; Crawford v. Wilson, 4 
Barb. (N. Y.) 504, 520; Dutcher v. 
Dutcher, 39 Wis. 651, 659; Laneuville 
v. Anderson, 2 Sw. & Tr. 24; 8. c. 22 
Eng. L. & Eq. 641; Bell v. Kennedy, 
L. R. 1 H. L. (Se.) 307, 319; Briggs 
v. Briggs, L. R. 5 P. D. 163, 165; Wil- 
son v. Wilson, L. R. 1 P. & D. 180; 
Dolphin v. Robins, 7 H. L. Cas. 390, 
414; Tollemache v. Tollemache, 7 Sw. 
& Tr. 557, 559; Shaw v. Gould, L. R. 3 
H. L. 55, 96. 

2 See cases above cited, and State 
v. Frest, 4 Harr. (Del.) 558; Ringgold 
v. Barley, 5 Md. 186, 193; s. c. 59 Am. 


Dec. 107; Hall wv. Hall, 25 Wis. 600, 
607. 

3 See cases cited above, and D’Au- 
villiers v. D’Auvilliers, 32 La. An. 
605, 606; Leith v. Leith, 39 N. H. 20, 
89; Briggs v. Briggs, L. R. 5 P. D. 163, 
164. 

4 Reed v. Reed, 52 Mich. 117; s. c. 
50 Am. Rep. 247. See, also, Hood v. 
Hood, 11 Allen (Mass.), 196; Shannon 
v. Shannon, 4 Allen (Mass.), 134. 

5 See Hood v. Hood, 11 Allen 
(Mass.), 196; Shannon v. Shannon, 4 
Allen (Mass.), 134. 

6 Hanberry v. Hanberry, 29 Ala. 
719, 723; Smith v. Smith, 4 G. Greene 
(Iowa), 266, 269; Tolen v. Tolen, 2 
Blackf. (Ind.) 40/7, 411; s. c. 21 Am. 
Dec. 742; Harding v. Alden, 9 Me. 140, 
143; s. c. 23 Am. Dec. 549; Barber v. 
Boot, 10 Mass. 260, 264; Clark v. 
Clark, 8 N. H. 21, 22; Leith v. Leith, 
39 N. H. 20, 38; Holmes v. Holmes, 57 
Barb. (N. Y.) 805, 307; Hubbell v. 
Hubbell, 3 Wis. 662, 664; s.c.52 Am. 
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cause of action arose, in a State where it is not a cause fora 


13. Domicil cf Parties at Time Offense is Committed. — The 
domicil of the parties at the time the offense is committed, or the 
‘ause of action arose, is immaterial, unless otherwise provided 


by statute ?, 


14. Place of Celebration of Marriage. — Since the lex fori 
and not the lex loci contractus governs in all divorce proceedings, 
it is immaterial where the marriage was celebrated *. 

15. Defendant must be Personally Served. —In order to ren- 


Dec. 702; Shafer v. Bushnell, 24 Wis. 
372, 376; Cheever v. Wilson, 9 Wall. 
(76 U. S.) 108; 124; bk. 19 L. Ed. 604; 
Edwards v. Greene, 9 La. An. 317, 
318; Colvin v. Reed, 55 Pa. St. 375, 
380; Duntze v. Levett, Ferg. 58; s. 
c. 3 Eng. Ex. 360, 379; Wilson v. Wil- 
son, L.R. 2 P.& D. 485, 442. See, 
also, Rev. Stats. Ark. (1874), sec. 2201; 
Colo. (1877), sec. 919; Conn. 1875, sec. 
4; Ill. 1880, p. 423; 1 La. Civ. Co. i875, 
sec. 142; Md. 1878, art. 51, sec. 14, p. 
480; Mass. 1881, p. 813; Mo. 1879, sec. 
217. 

1 Harrison v. Harrison, 19 Ala. 
499; Tolen v. Tolen, 2 Blackf. (Ind.), 
407, 411; s. c. 21 Am. Dec. 742; Stokes 
v. Stokes, 1 Mo. 320; Hubbell v. Hub- 
bell, 3 Wis. 662, 664; s.c.52 Am. Dec. 
702; Shaw v. Attorney-General, L. R. 
2P. & D. 156, 161; Niboyet v. Niboyet, 
L.R.4P.D.1. But see Edwards v. 
Greene, 9 La. An. 317, 318; Duke v. 
Fulmer, 5 Rich. (S. C.) Eq. 121, 125; 
Hare v. Hare, 10 Tex. 355, 357. 

2 See Thompson v. State, 28 Ala. 
12, 16; Tolenv. Tolen, 2 Blackf. (Ind.) 
407, 411; s. c. 21 Am. Dec. 742; Becket 
v. Becket, 17 B. Mon. (Ky.) 370, 374; 
Barber v. Root, 10 Mass. 260, 264; 
llupkins v. Hopkins, 35 N. H. 474, 475; 
Clark v. Clark, 8 N. H. 21, 22; Prosser 
v. Warner, 47 Vt. 667, 671; Shafer v. 


der the decree of divorce valid and binding on the defendant he 


Bushnell, 24 Wis. 372, 376; Gleason v. 
Gleason, 4 Wis. 64, 65; Hubbell ». 
Hubbell, 3 Wis. 662, 664; s. c. 52 Am. 
Dec. 702. But see Dorsey v. Dorsey, 
7 Watts (Pa.), 350; s.c. 32 Am. Dec. 
767; affd. McDermott’s Appeal, 8 
Watts &S. (Pa.) 256; Bishop v. Bish- 
op, 30 Pa. St. 416; Leith v. Leith, 39 
N. H. 20; Edwards v. Green, 8 La. An, 
317; Harmon v. Harmon, | Cal. 215, 
216; Duke v. Fulmer, 5 Rich. (S. C.) 
Eq. 121, 125; Lolley v. Lolley, 2 Clark 
& Finn. 568. 

3 See Cheever v. Wilson, 9 Wall. 
(76 U. S.) 123; bk. 19 L. ed. 604; 
Standridge v. Standridge, 31 Ga. 223; 
White v. White, 5 N. H. 476; State v. 
Fry, 4 Mo. 12; Dorsey v. Dorsey, 7 
Watts (Pa.), 349; s. c. 32 Am. Dec. 
167; Tolen v. Tolen, 4 Blackf. (Ind.) 
407; s.c.21 Am. Dec. 742; Harteau v. 
Harteau, 14 Pick. (Mass.) 181; s. c. 25 
Am. Dec. 372; Thompson vw. State, 28 
Ala. 12, 16; Barber v. Root, 10 Mass. 
260, 264; Clark v. Clark, 8 N. H. 21, 22; 
Hubbell v. Hubbell, 3 Wis. 662, 664; 52 
Am. Dec. 702; Shafer v. Bushnell, 24 
Wis. 372, 376; Harvey v. Farnie, L. R. 
5 P. D. 153; Wilson v. Wilson, L. R. 2 
P. & D. 435, 442. But see Duke v. 
Fulmer, 5 Rich. (S. C.) Eq. 121, 125; 
Harmon v. Harmon, 1 Cal. 215, 216; 
Lolley v. Lolley, 2 Clark & Finn. 568. 
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must be personally served with process within the jurisdiction of 
the court!. 

Some of the States provided by statute for service by publi- 
cation, when the whereabouts of the defendant is unknown, can- 
not be ascertained, and personal service is therefore impossible?. 

It seems that where both parties are domiciled in the same 
State, the court has jurisdiction to render a decree of divorce 
without actual service of processupon the defendant *; but where 
the plaintiff only is domiciled in the State, the jurisdiction of 
the court extends only to dissolve the marriage as to the plain- 


tiff‘. 


Where the defendant is not personally served with process, 
and does not voluntarily appear, any decree will be invalid which 


is rendered against him for costs® or alimony *®. 


1 See Crossman v. Crossman, 33 
Ala. 486, 487; Parish v. Parish, 32 Ga, 
653, 655; Maguire v. Maguire, 7 Dana 
(Ky.), 181, 187; Garner v. Garner, 56 
Md. 127, 128; Hunt v. Hunt, 72 N. Y. 
217, 234; s. c. 28 Am. Rep. 129; People 
v. Baker, 76 N. Y. 78, 83, 84; 8. c. 32 
Am. Rep. 274; Barber v. Root, 10 
Mass. 260, 264; Colvin v. Reed, 55 Pa. 
St. 375; Turner v. Turner, 44 Ala, 437; 
Commonwealth v. Blood, 97 Mass. 538; 
Borden v. Fitch, 15Johns. (N. Y.) 121; 
s.c.8 Am. Dec. 225; Vischer v.Vischer, 
12 Barb. (N. Y.) 640; McGiffert v. Mc- 
Giffert, 31 Barb. (N. Y.) 70; Hoffman 
ev. Hoffman, 55 Barb. (N. Y.) 269; 
Kerr v. Kerr, 41 N. Y. 272; Holmes v. 
Holmes, 57 Barb. (N. Y.) 305; Irby v. 
Wilson, 1 Dev. & Bat. (N.C.) Eq. 568; 
State v. Schlacter, Phill. (N. C.) 520; 
Hood v. Hood, 11 Allen (Mass.), 196; 
Harding v. Alden, 9 Me. (9 Greenl.) 
140; s.c. 23 Am. Dec. 549. 

2 Mansfield v. McIntyre,10 Ohio, 27; 
Tolen v. Tolen, 2 Blackf. (Ind.) 407; 
s.c.21 Am. Dec. 742; Hull v. Hull, 2 
Strob. (S. C.) Eq. 174; Cooper v. 
Cooper,7 Ohio, pt. 2, 238; Harrison v. 
Harrison, 19 Ala. 499; Gleason v. Glea- 
son, 4 Wis. 64; Hubbell v. Hubbell, 3 


So also will be 


Wis. 662; Thompson v. State, 28 Ala_ 
12; McFarland v. McFarland, 40 Ind. 
458; Hare v. Hare, 10 Tex. 355, 357; 
Shaw v. Attorney-General, L. R.2P. & 
D. 156, 161. See also Rev. Stats. Ind. 
1881, sec. 1034; Kan. 1881, secs. 3599, 
4180; Minn. 1878, p. 626; Nev. 1873, 
sec. 216; Ohio 1880, sec. 5695; R. I. 
1882, p. 428. 

5 See Barber v. Root, 10 Mass. 260, 
264. 

4 See Gould v. Crow, 57 Mo. 200; 
204; People v. Baker, 76 N. Y. 78; s.c. 
82 Am. Rep. 274; Cook v. Cook, 56 
Wis. 195; s. c. 43 Am. Rep. 706; 14 N. 
W. Rep. 33, 443. 

5 See Lytle v. Lytle, 48 Ind. 200, 
202. 

6 See Turner v. Turner, 44 Ala. 437, 
450; Thompson v. State, 28 Ala. 12, 
17; Sanford v. Sanford, 5 Day (Conn.), 
353, 358; Beard v. Beard, 21 Ind. 321, 
323; Lytle v. Lytle, 48 Ind. 200, 202; 
Madden v. Fielding, 19 La. An. 505, 
506; Ellison v. Martin, 53 Mo. 575, 578; 
Gould v. Crow, 57 Mo. 200, 204; Leith 
v. Leith, 37 N. H. 20, 09; Jackson v. 
Jackson, 1 Johns. (N. Y.) 424; Prosser 
v. Warner, 47 Vt. 667, 670, 073. 
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a decree prohibiting such unserved and non-appearing defend- 
ant from marrying again}, 

It has been said that ‘‘ the injured party must seek redress in 
the forum of the defendant, unless where the defendant has re- 
moved from what was before the common domicil of both2.”’ 

It has long been the law in New York, as well as other States, 
that a divorce is void there when obtained in another State by a 
resident thereof according to its laws, against a resident of New 
York, who has neither appeared nor had due personal service of 
process upon him’, 

Thus where A. and his wife lived in New York until his wife 
deserted him and went to Canada, he going to Ohio, where he 
obtained a divorce, constructive service being made sufficient 
under the Ohio law. Ona suit brought in New York to annul a 
subsequent marriage of one of the parties, it was held that the 
New York courts would not recognize the divorce as valid*. A 
decree of divorce granted in Michigan to a husband, from a wife 
resident in Wisconsin, without personal service or appearance, or 
her knowledge of the proceeding, the alleged cause of action be- 
ing false, is no bar to an action, by her, for a divorce in Wisconsin, 
although the statute of Michigan made jurisdiction solely de- 
pendent upon the residence there of the husband.’ And a decree 
of divorce rendered in Wisconsin on service by publication, is 


1 See Garner v. Garner, 56 Md. 127, 
128, 129. 


535; Hunt v. Hunt, 72 N. Y. 217; s.¢. 


28 Am. Rep. 129; McGiffert 7. McGif- 
2 Reel v. Elder, 62 Pa. St.815. See, fert, 31 Barb. (N. Y.) 69; s.c. 17 How. 
‘ also, Gray v. Hawes, 8 Cal. 562. (N. Y.) Pr. 18; Holmes v. Holmes, 4 
, 3 See People v. Baker, 76 N. Y.78; Lans. (N. Y.) 388; reversing s. c. 57 
Borden v. Fitch, 15 Johns. (N. Y.) 121; Barb. (N. Y.) 305; People v. McCraney, 
, s. c« 8 Am. Dec. 225; Bradshaw v. 6 Park. (N. Y.) Cr. Cas. 49. But see 
"4 Heath, 13 Wend. (N. Y.) 407; Vischer Cheever v. Wilson, 9 Wall. (76 U.S.) 
‘ v. Vischer, 12 Barb. (N. Y.) 640; Kerr 108; s. c. bk. 19 L. ed. 604; Kline v. 
% v. Kerr, 41 N. Y. 272; Hoffman v. Kline, 57 Lowa, 386; s.c. 42 Am. Rep. 
4 Hoffman, 46 N. Y. 30; s. c. 55 Barb. 47; Van Storch v. Griffin, 71 Pa. St. 
; (N. Y.) 269; Kilburn v. Woodworth, 5 240; Platt’s Appeal, 80 Pa. St. 501; 
Johns. (N.Y.) 37; s.c.4Am. Dec. 321; Cook v. Cook, 56 Wis. 195; s. 43 
h Shumway v. Stillman, 4 Cow. (N. Y.) Am. Rep. 706; 14 N. W. Rep. 33, 443. 
" 292; s. c. 15 Am. Dec. 374; 6 Wend. 4 O’Dea v. O'Dea, 101 N. Y. 23. 
.r (N. Y.) 447; Ferguson v. Crawford, 70 5 Cook v. Cook, 56 Wis. 195; 8. c. 


N. Y. 253; Kinnier v. Kinnier, 45 N. Y. 


43 Am. Rep. 706; 14 N. W. 33, 443. 
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ineffectual to award the custody of minor children resident in 


16, Appearance. —Voluntary appearance in the suit gives the 
court jurisdiction to pass upon the cause, and renders the decree 


binding elsewhere ?. 


Thus, where A., of New York, brought in a New York court a 
divorce suit against his wife, a resident of Texas, and she brought 


a similar suit against him in a Texas court. 


He defended, con- 


testing the jurisdiction, and on the merits, and she prevailed. 
The New York Supreme Court held, that her decree was a bar to 
the further maintenance of his suit without regard to whether the 


Texas court had or had not jurisdiction of his person*. 


And 


where a husband obtained a decree of divorce in Maine, his wife 
appearing; and she subsequently, for a pecuniary consideration, 
executed a release, discharging all claims against him and his es- 
tate, the release reciting the decree; it was held that she could 
not, upon her libel in Massachusetts, impeach the decree of the 
Maine court for want of jurisdiction, without showing that the 
husband went to Maine for the purpose of procuring a divorce in 


violation of the Massachusetts laws ‘. 


And it has been held that 


where a wife appeared by counsel in a divorce suit in Indiana, 
and received alimony in pursuance of the decree of divorce, that 
she will be estopped subsequently to impeach the divorce in an- 
other State on the ground that it was obtained by fraud®. 

17. Form of Proceedings. — To give a foreign divorce valid- 
ity and force outside of the jurisdiction where decreed the pro- 
ceedings must have been conducted according to the rules of 


1 Kline v. Kline, 57 Iowa, 386; 8s. c. 
42 Am. Rep. 47. 

2 Garner v. Garner, 56 Md. 127, 128; 
Gould v. Crow, 57 Mo. 200, 202; Peo- 
ple v. Baker, 76 N. Y. 78, 83, 84; 8. c. 
32 Am. Rep. 274; Kinnier v. Kinnier, 45 
N. Y. 535, 589; s. c. 58 Barb. (N. Y.) 424; 
Cheever v. Wilson, 9 Wall. (76 U.S.) 
108, 110, 111, 124; bk. 19 L. ed. 604. 

8 Jones v. Jones, 36 Hun (N. Y.), 
414, 


international law prescribed as to foreign judgments’. 


4 Loud v. Loud, 120 Mass, 14; Gen. 
Stat., ch. 107, sec. 54. 

5 Kirrigan v. Kirrigan, 2 McC. (N. 
J.) 146. 

6 No judgment has extra-territorial 
force, unless pronounced by a court of 
competent jurisdiction acting in con- 
formity with the principles of inter- 
national law. See Bischoff v. Weth- 
ered, 9 Wall. (76 U. S.) 812; 19 L. ed. 
829; Mills v. Duryee 11 U. S. (7 Cr.) 
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18. Collusion in Divorce Proceedings. — All judgments in di- 


vorce are avoided by collusion, even in the jurisdiction where 
they were rendered when the collusion is established’. 


19. 


‘raud in Procuring Divorce.— It is a well recognized and 


well established principle of law that fraud vitiates everything it 


enters into, consequently any fraud practiced in procuring a 


decree of divorce in another State vitiates it’, unless the same 
question of fraud has been tried in the case *. 

Thus, a foreign divorce will be void where the court procured 
jurisdiction by fraudulent affidavit‘, or by fraudulent resi- 


481; Fenton v. Garlick, 8 Johns. (N. 
Y.) 194; bk. 3 L. ed. 411; Borden v. 
Fitch, 15 Johns. (N. Y.) 121; s.c. 8 Am. 
Dec. 225; DeWitt v. Burnett, 3 Barb. 
(N. Y.) 90; Bissell v. Briggs, 9 Mass. 
462; s.c. 6 Am. Dec. 88; Mowry v. 
Chase, 100 Mass. 79; Shaw v. Gould, L. 
R. 3 H. L. 55; Fergusson v. Mahon, 3 
Perr. & D. 143; s.c. 11 Ad. & El. 179; Bu- 
chanan v. Rucker, 9 East, 192; Smith v. 
Nicholls, 5 Bing. N. C. 208; Douglas v. 
Forrest, 4 Bing. 686; Don v. Lippmann, 
5 Cl. & Finn. 7, 21; Cranstown v. 
Johnston, 3 Ves. 170; Cavan v. Stew- 
art, 1 Stark. 525; Becquet v. McCar- 
thy, 2 Barn. & Ad. 951; Simpson v. 
Fogo,1J. & H. 18; s.c.1 H.& M.195; 
9 Jur. (N. Ss.) 403; Schibsby v. Wes- 
tenholz, L. R.6 Q. B. 155; s. c. 40 L. 
J. (Q.B.) 78; 24 L. T. 8.) 93; 
Lawrence’s Wheat., pt. IL, ch. 2, sec. 
21, p. 291; Whart. Conf. L., sec. 231; 
Story Conf. L., sec. 546, p. 688; Boul- 
lenois, obs. 1, p. 610; Wachter i, 
p. 808; Bar, Intern. L., sec. 125, and 
note 14; Foélix, Nos. 321, 227. 

1 Hanover v. Turner, 14 Mass. 227; 
s.c.7 Am. Dec. 203; Kirrigan v. Kir- 
rigan, 2 McC. (N. J.) 146; Jackson v. 
Jackson, 1 Johns. (N. Y.) 424. 

2 See Thompson »v. State, 28 Ala. 13, 
18,21; Ex parte Smith, 34 Ala. 455, 
Tolen v. Tolen, 2 Blackf. (Ind.) 407, 
409; s.c. 21 Am. Dec. 742; Whitcomb 


dence®; or where false charges are set out and a fraudulent 


v. Whitcomb, 46 Iowa, 437, 444; Rush 
v. Rush, 46 Iowa, 648, 649; Graves v. 
Graves, 36 Iowa, 310; Comstock v. 
Adams, 23 Kan. 513, 523; Litowich v. 
Litowich, 19 Kan. 451, 454; Harding v. 
Alden, 9 Me. 140, 151; 8s. c. 23 Am. 
Dec. 549; Holmes v. Holmes, 63 Me. 
420, 426; Lord v. Lord, 66 Me. 265, 
266, 270; Gechter v. Gechter, 51 Md. 
187, 189; Sewall v, Sewall, 122 Mass. 
156, 161; Edson v. Edson, 108 Mass. 
590, 596, 597; People v. Dawell, 25 
Mich. 247, 259, 265; True v. True, 6 
Minn. 458, 465, 466; Young v. Young, 
17 Minn. 181, 185; Gould v. Crow, 57 
Mo. 200, 203; Adams v. Adams, 51 N. 
H. 388, 397, 398; Hunt v. Hunt, 72 N. 
Y. 217, 225-229; s.c. 28 Am. Rep. 129; 
Borden v. Fitch, 15 Johns. (N. Y.) 121, 
141, 143; s. c. 8 Am. Dec. 225; Boyd’s 
Appeal, 38 Pa. St. 241, 245; Allen v. 
Maclellan, 12 Pa. St. 328, 331, 332; s.c. 
51 Am. Dec. 608; Crouch v. Crouch, 30 
Wis. 667, 669, 670. ‘ 

3 Folsom v. Folsom, 55 N. H. 78, 82; 
Adams v. Adams, 51 N. H. 388, 397, 398. 

4 See Holmes v. Holmes, 63 Me. 
420, 424. 

5 See Crossman v. Crossman, 23 
Ala. 486, 487; People v. Peralta, 4 Cal. 
175, 176; State v. Frest, 4 Harr. (Del.) 
558; Strait v. Strait, 3 McAr. (D. C.) 
415, 417; Way v. Way, 64 Ill 406, 414; 
Powell v. Powell, 53 Ind. 513, 516; 
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ease made', and the proceedings concealed from the other 
party’, And it has been held that a divorce obtained 
by fraud in another State is void in the District of Colum- 
bia, the parties to the marriage residing there*. The Mich- 
igan courts will not recognize the decree of divorce of another 
State, the libelant having left Michigan and remained for 
a year in the other State to obtain it*. Andthe New York courts 
refuse to give effect to a decree of divorce obtained by a wife in 
another State for a cause not there allowed, she having been mar- 
ried and domiciled in that State, and having obtained such divorce 
in fraud of its laws 

A divorce granted in another State in favor of the husband 
temporarily residing there, dissolving a marriage contracted in 
New York, on substituted service on the wife residing in New 
York, and for an alleged cause which did not exist in fact, has been 
held, invalid as against her®. And if, after a decree for a divorce 
a mensa et thoro, and for alimony, made in one State, the defend- 


Maxwell v. Maxwell, 53 Ind. 363, 364; 
Hood v. State, 56 Ind. 263, 970: Hinds 
v. Hinds, 7 Iowa, 36, 39, 40; Whitcomb 
v. Whitcomb, 46 Iowa, 437, 443; Smith 
v. Smith, 4 G. Greene (Iowa), 266, 271; 
Warren v. Thomaston, 43 Me. 406, 418, 
420; Calef v. Calef, 54 Me. 365, 366; 
Sewall v. Sewall, 122 Mass. 156, 162; 
Hairston v. Hairston, 27 Miss. 714, 718, 
719; s. c. 51 Am. Dec. 530; Kruse v. 
Kruse, 25 Mo. 68; Pate v. Pate, 6 Mo. 
App. 49, 51; Leith v. Leith, 39 N. H. 
20, 41; People v. Smith, 20 N. Y. Sup. 
Ct. (13 Hun) 414, 417; Bardman v. 
House, 18 Wend. (N. Y.) 512; Matter 
of Wrigley, 8 Wend. (N. Y.) 134, 139; 
State v. Casinova, 1 Tex. 401; Dutcher 
v. Dutcher, 39 Wis. 651, 658; Niboyet 
v. Niboyet, L. R. 4 P. D. 1, 18, 19; 
Shaw v. Gould, L. R. 3 H. L. 55, 87; 
Dolphin v. Robins, 7 H. L. Cas. 390. 

1 Graves v. Graves, 36 Iowa, 310; 
Baker v. Baker, 21 Hun (N. Y.), 179, 
189. 

2 Whitcomb v. Whitcomb, 46 Iowa, 
487, 444; Doughty v. Doughty, 27 N.J. 


Eq. 315, 325; Crouch v. Crouch, 30 
Wis. 667, 670. 

It seems, however, that where the 
defendant has been heard (see Fol- 
som v. Folsom, 55 N. H. 70, 80, 81), or 
duly summoned, though by publication 
(see Harrison v. Harrison, 19 Ala. 
499, 509, 510; Parish v. Parish, 9 Ohio 
St. 534, 538, 540; s. c. 75 Am. Dec. 
482), where the service was not pro- 
cured by perjury (Lord v. Lord, 66 Me. 
265, 266, 270), the decree of a foreign 
court cannot be set aside on the ground 
of fraud. Folsom v. Folsom, 55 N. H. 
78, 80. 

3 Strait v. Strait, 3 McA. (D.C.) 
415. 

4 Reed v. Reed, 52 Mich. 117; 8. c. 
56 Am. Rep. 247. 

5 Jackson v, Jackson, 1 Johns. (N. 
Y.) 424; Pawling v. Bird’s Exrs., 13 
Johns. (N. Y.) 192. But see Kinnier 
v. Kinnier, 45 N. Y. 535; s. c. 53 Barb. 
(N. Y.) 454; 58 Barb. (N. Y.) 424. 

6 Mellen v. Mellen, 10 Abb. (N. Y.) 
N.C. 329. 
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ant, without disclosing the fact of such a decree, obtains a decree 
for a divorce a vinculo, in the courts of another State, he is not 
thereby released from his liability for the payment of the alimony!. 
The New Hampshire laws? to prevent fraudulent divorces, have 
been held not to enlarge the jurisdiction of the courts *. 

If the jurisdiction is unquestioned, the parties to the suit can- 
not collaterally impeach a decree of divorce for fraud or collusion‘. 
But it seems that strangers to the divorce suit may °, although on 
principle such third party cannot apply directly to have a void- 


able decree of divorce avoided ®, 
ROCHESTER, NEW YORK. 


1 Barber v. Barber, 62 U. S. 
How.) 582; bk. 16 L. ed. 226. 

2 See New Hampshire Laws, 1883, 
ch. 14, 

3 Kimball v. 
598. 

4 Plummer v. Plummer, 37 Miss. 


Ql 


Kimball, 63 N. H. 


Jas. M. Kerr. 


185, 201; Adams v. Adams, 51 N. H. 
388, 398, 

5 See Carpentier v. Oakland, 30 Cal. 
439. 

6 See Walton v. Walton, 80 N. C. 26, 
30; Atkinson v. Atkinson, 12 Vt. 619, 
624. 
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MOTIONS FOR NEW TRIAL.! 


IX. MAKING THE MOTION. 


1. In General. 
2. Preliminary Steps. 
8. Notice of Motion. 
4. Notice of Intention. 
(a.) Time of Filing and Serving. 
Sufficiency of. 
(c.) Amendments of. 
5. Enumeration of Methods. 
6. Ordinary Motion. 
(a.) Sufficiency in General. 
(0.) Specifications of Errors, 
1. In General. 
2. Insufficient Evidence. 
3. In Admitting and Excluding Evidence. 
4. In Instructions. 
7. On Affidavits. 
(a.) In General. 
(b.) Sufficiency of the Motion. 
(c.) The Affidavits. 
1. Time of Filing. 
2. Sufficiency in General. 
8. Newly Discovered Evidence, 
8. Other Methods. 
9. After Term. 
10. Real Estate Actions. 
X. NuMBER OF MOTIONS. 
1. In Ordinary Actions. 
2. In Real Estate Actions. 
XI. AMENDMENT OF MOTION. 
XII. Errect oF FILING THE MOTION. 


IX. Maxine THE Morrion, 


1. In General. —The motion shall be directed against the 
decision.?. A motion in compliance with the statute is entitled to 
be determined upon its merits, hence a rule of court imposing 


1 Continued from May-June Num- 2 Sawyer v. Sargent, 65 Cal. 259. 
ber. See Martin v. Matfield, 49 Cal. 42 
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additional requirements to those named in the statute (as de- 
manding a bill of exceptions before hearing, etc. ), is inconsist- 
ent with the statute and cannot stand.’ Ina partition proceeding 
where the motion is duly made after the order of partition and 
sale, a renewal of the motion is unnecessary subsequent to the 
order confirming the sale.? Ordinarily, the motion should be 
made to the whole case and.for a new trial generally. Thus, a 
motion by a party upon **his paragraph of counter-claim and 
set-off,’ although this was the only pleading upon which issues 
were made, raises no question.* So, where a case embraces a 
cause of action in which a new trial, as of right is allowable, but 
which proceeds to judgment upon asubstantive cause of action in 
which a new trial as of right is not allowable, a motion for a new 
trial, as of right, is improperly made.‘ Likewise, where two 
causes of action are improperly joined, where a new trial as of 
right is permitted in one, but not in the other.’ Under certain 
circumstances, the motion may be directed to part of the case 
only. Thus, the rights of parties upon a promissory note may 
be adjusted as between themselves, in an action against them by 
the holder of the note and the motion made upon that issue.® 
So, in a petition embracing several counts, it may be made as to 
one count thereof, where it can be done without danger or con- 
fusion, but usually this will not be allowed.’ And in an action 
for divorce, where the issue involves title to real estate, in which 
the judgment adjudges title in one of the parties, the other party 
is entitled to move for a new trial upon this issue, but not upon 
the divorce issue.® 

2. Preliminary Steps. —In England the first step towards a 
new trial is inthe form of a motion to show cause why a new trial 


1 Emery v. Emery, 54 Iowa, 106. 4 Bradford v. School Town of 
Rhorer v. Brockhage, 15 Mo. App. Marion, 107 Ind. 280. 

5 Butler University v. Conard, 94 
8 Johnson v. McCulloch, 89 Ind. Ind. 353. 
270, to whole case; Morris v. State, 1 6 Houston v. Bruner, 39 Ind. 376. 
Blackf. 37; Mills v. State, 52 Ind. 187; ™ Woodward v. Horst, 10 Iowa, 120; 
Veatch v. State, 60 Ind. 291; Exparte Bond v. W., St. L. & P. Ry. Co., 67 
Bradley, 48 Ind. 548; Richterv. Koster, Lowa, 712. 
45 Ind. 440. But see Houston v. § Schmidt v. Schmidt, 32 Minn. 130; 
Bruner, 39 Ind. 376. Lake v. Bender, 18 Nev. 361. 
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should not be granted.'' Inthis country the mode of presenting 
the motion is regulated by the statutes of the various States of the 
Union. Many particularly specify the method, others state it 
generally, while others, as has already been seen, leave it to be 
determined by the rules of the common law. By a majority of 
the practice acts the first step is the presentation of the motion 
to the trial court. A few States require the costs of the trial to 
be paid as a condition to make the motion; ? but, this is not the 
rule in ordinary causes, yet in real estate actions, where a new 
trial is granted as a matter of right, the statutes usually so pro- 
vide. Analogous to the English practice, in Connecticut the 
court is required to grant a rule to show cause, etc.> Likewise, 
in Georgia, a rule nisi, to show cause— why a new trial should 
not be granted, is the preliminary step,* but such rule may be 
moved for without previous notice.® In Wisconsin a sufficient 
affidavit of merit must accompany the application.£ A motion 
for leave to make a motion for a new trial is one unknown to the 
law and a nullity.’ 

3. Notice of Motion. — Ordinarily, the statutes do not re- 
quire notice of the motion to be given to the adverse party, and 
it is generally held that this is not a necessary, or even proper, 
preliminary step,* unless the motion is made after the term at 
which the trial was had, when notice is required as well as in 
ordinary actions.’ Filing the motion is regarded as sufficient 
notice. By the practice of many courts it must be duly entered 
upon the motion docket, which entry operates as constructive 


1 Vernon v. Haukey, 2 Term Rep. 
113; Hilliard on New Trials (2d ed.), 
sec. 16. Itis stated by Blackstone that 
prior to 1655a practice took rise in 
the Common Pleas of England, of 
granting new trials upon the mere cer- 
tificate of the judge, unfortified by any 
report of the evidence that the verdict 
had passed against his opinion; though 
Chief Justice Rolle refused to adopt 
that practice in the Court of King’s 
Bench. But very early in the reign of 
Charles II., new trials were granted 
upon afidavit. 3 Bl. Com. 388; Hil- 


liard on New Trials, sec. 2 (2d ed.); 2 
Graham & Waterman on N. T., pp. 38, 
39; 3 Stephen’s Com. 625. 

2 Dawson v. Shillock, 29 Minn. 189; 
Pugh v. Reat, 107 Ill. 440. 

8 Gen. Stat. Conn., ch. XV., Prac. 
Act, Tit. 19, secs. 5, 6. 

* Spence v. Holman, 30 Ga. 646. 

5 Gauldin v. Crawford, 30 Ga. 674; 
Powell v. Howell, 21 Ga. 214, 216. 

6 Mowry v. Hill, 11 Wis. 146. 

7 Odell v. Sargent, 3 Kan. 80. 

8 Werner v. Edmiston, 24 Kan. 147. 

® See 9, After Term. 
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notice.! In Wisconsin, the motion, with the papers upon which 
it is founded, must be served upon the opposite party.” 

In States where a justice of the peace is authorized to enter- 
tain the motion, frequently there are to be found provisions 
necessitating notice.* 

4. Notice of Intention. —(a.) Time of Filing and Serving. — 
In California, Idaho,® Montana*® and Nevada,’ the mover is re- 
quired to file with the clerk and serve upon the adverse party, 
within a prescribed time after notice of the decision, a notice of 
intention that he will move for a new trial, designating the 
grounds upon which the motion will be made. This motion is 
insufficient if given before the decision is rendered, as there is 
no party ‘* aggrieved’’ within the meaning of the law.* The 
mover may wait for notice in writing of the decision from the 
adverse party before giving notice of intention, and he is entitled 
to such notice, although he was present in court when the de- 
cision was rendered, and waived findings, and asked for a stay 
of proceedings on the judgment.’ The notice of intention must 
be served within the statutory time, or the court loses its juris- 
diction,” which cannot be restored by an order allowing the 


1 Filed in court and entered upon 126; Hinds v. Gage, 56 Cal. 487; Spot- 

the motion docket is notice. Ariz. tiswood v. Weir, 66 Cal. 529; s.c. 6 

Rev. Stat. 1887, par. 923. Pac. Rep. 381; Careaga v. Fernald, 66 
2 McWilliams v. Bannister, 42 Wis. Cal. 351. 


301, 305. ® Biagi v. Howes, 66 Cal. 469. Ap- 


3 Ark. Dig. 1884, secs. 4071, 4072; 
Barrons v. Anderson (Kan.), 15 Pac. 
Rep. 226; Texas Civ. Stat. (Sayle’s 
ed.), art. 1624. 

4 Code Civil Proc. Cal., sec. 659; 
Coveny v. Hale, 49 Cal. 552; 1 Haynes’ 
N. T., sec. 12, par. 53. 

5 Rev. Stat. Idaho 1887, sec. 4441; 
Stevens v. N. W. Stage Co., 1 Idaho 
(N. 8.), 604. 

® Rev. Stat. Mont., sec. 355. 

* Robinson v. Benson (Nev.), 10 
Pac. Rep. 441. 

5 Cal. Civ. Code Proc., secs. 657, 
659; Dominguez v. Mascotte (Cal.), 
15 Pac. Rep. 773; Mahoney v. Caper- 
ton, 15 Cal. 313; Bates v. Gage, 49 Cal. 
VOL, XXII. 


38 


plying for time in which to file notice 
and statement is nota waiver of notice 
of the decision required by laws of 
Utah of 1884, sec. 536. Burlock v. 
Shupe (Utah), 17 Pac. Rep. 19. 

0 Killip v. The Empire Mill Co., 2 
Nev. 34; State v. First Nat. Bk., 4 Nev. 
358. Notice of motion filed in clerk’s 
office on eleventh day after notice of 
decision was served by mail, and the 
record showed that the distance be- 
tween the place of deposit and the 
place of address of notice of decision 
was over seventy miles —held, under 
Civil Code Proc. Cal., sec. 1013, giv- 
ing an extension of time in certain 
cases by mail, that the notice of the 
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notice to be filed nune pro tunc.! The court may, by order, ex- 
tend the time for giving notice of intention, before the expiration 
of the statutory time, but to do so afterwards is in excess of 
jurisdiction and void.?- In a case tried without a jury, the de- 
cision of the court is distinct from the findings, and the time 
within which notice of intention to move for a new trial must be 
given begins to run from the announcement of the judgment.’ 
().) Sufficiency of. —The practice acts require the notice of 
intention to ** designate the grounds upon which the motion will 
be made,”’ and how it will be made.‘ It must be in writing in 
open court. Thus, a verbal notice out of court is insufficient.’ 
A notice of intention to vacate the judgment is not a notice of 
intention to move for a new trial; ® -but the notice need not spec- 
ify that the mover will ask that the former verdict or decision 


will be vacated.’ 
itself vacate the decision.”’ § 


‘©The order granting the new trial does of 
A notice of intention is not objec- 


tionable because it specifies that the motion will be made not 
only upon the minutes of the court, but also upon a bill of ex- 
ceptions and a statement of the case.’ 


motion was filed in time. Sullivan v. 
Wallace (Cal.), 14 Pac. Rep. 789. 
‘Rules of court are but a means to 
accomplish the ends of justice, and it 
is always within the power of the court 
to suspend its own rules or to except 
a particular case from their operation, 
whenever the purposes of justice re- 
quires it.”? Pickett v. Wallace, 54 Cal. 
148; Ibid. 

1 Killip v. The Empire Mill Co., 2 


2 «The time ends with the period 
which the law allows for giving such 
notice; and when such time ends, to 
hold that the court or judge can extend 
it would be to affirm that the court or 
judge can dispense with the require- 
ments of the statute.’ Clark v. Crane, 
57 Cal. 629. Order of court * that 


there be a stay of execution on the 
judgment in the case for a period of 
twenty days for the purpose of allow- 


ing the defendant to move for a new 
trial’’ is not an order extending the 
time for giving notice of intention to 
move for new trial. Stevens v. N. W. 
Stage Co., 1 Idaho (N. s.), 604. 

8 Robinson v. Benson, 19 Nev. —; 
10 Pac. Rep. 441; Emerie v. Alvarado, 
64 Cal. 529. 

4 Cal. Deerings’ Anno. Civil Code, 
sec. 659; Rev. Stat.Mont. 1879, sec. 355, 
Amend. 1881; Griswold v. Boley, 1 
Mont. 545. 

5 Killip v. Empire Mill Co., 2 Nev. 
34. 

6 Little v. Jacks, 67 Cal. 165. 

7 Heinlen v. Heilbron (Cal.), 12 
Pac. Rep. 673. 

8 Bander v. Tyrrel, 59 Cal. 99; Ful- 
ton v. Hanna, 40 Cal. 278; Wittenbrock 
v. Bellina, 57 Cal. 12. 

® Hart v. Kimball (Cal.), 13 Pac. 
Rep. 852. 


4 
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(c.) Amendments of. — A notice of intention radically de- 
fective, cannot be amended after the time allowed by statute for 
giving the notice has expired.!. Thus, where the notice states 
that the motion will be made upon a statement of the case, it 
cannot be amended so as to designate that it will be made for the 
same cause upon the minutes of the court.? 

5. Enumeration of Methods. — By the practice of the various 
States there are five methods by which a motion for a new trial 
may be made: 1, by mere application — the manner of making 
the ordinary motion; 2, upon affidavits; 3, upon the minutes of 
the court; 4, by bill of exceptions, and 5, on a statement of the 
case. In amajority of the States the first two modes only pre- 
vail. These methods will be considered in the order enumer- 
ated. 

6. Ordinary Motion—(a.) Sufficiency in” General. —A 
majority of the practice acts require the motion to be in writing,® 
whether made in a civil or criminal case, while a few provide 
that in criminal cases it ** may be in writing or oral,’’ but when 
oral the grounds upon which it is asked * shall be entered upon 
the minutes of the court.’’ 4 
In California in criminal cases, the motion must be viva voce. 


The statute neither requires nor authorizes this motion to be made 
in writing.’ 


1 To allow a notice filed within Rev. Stat. Ind. 1881, secs. 562, 1842; 


statutory time, but which was radi- 
cally defective, to be amended after 
the expiration of that time would be 
in effect to extend the time allowed by 
statute for the giving of such notices, 
which the courts have no power to 
do.’ Little v. Jacks, 67 Cal. 165. 

2 Coonly v. Furlong, 66 Cal. 520. 
See Le Roy v. Rassette, 32 Cal. 171; 
B. R. & A. Co. v. Boles, 24 Cal. 354; 
Ellsasser v. Hunter, 26 Cal. 279; Allen 
v. Hill, 16 Cal. 113; Thompson v. 
Lynch, 43 Cal. 482; Clark v. Crane, 52 
Cal. 630. 

8 Ariz. Rev. Stat. 1887, par. 835; 
Ark. Dig. 1884, sec. 5154; Laws of Fla., 
McClellan’s Dig. 1881, p. 453, sec. 1; 


Whaley v. Gieason, 40 Ind. 405; Sho- 
ver v. Jones, 32 Ind. 141; Stevens v. 
Nevitt, 15 Ind. 224; Comp. Laws Kan. 
1885, sec. 4119; Ky. Civil Code, sec. 
343; Reed v. Miller, 1 Bibb (Ky.), 142; 
McAllister v. Com. Mut. Life Ins. Co., 
78 Ky. 535; Pub. Stat. Mass. 1882, ch. 
215, sec. 28; Rev. Stat. Mo. 1879, sec. 
1965; Gen. Stat. Neb., secs. 317, 491; 
Laws of Ohio, sec. 7351; 1 Tex. Civil 
Stat. (Sayle’s ed.) art. 1369; Howell’s 
Annot. Mich. Stat. 1882, sec. 9576; 
Rev. Stat. Wis., p. 1102, sec. 4719. 

4 Rev. Stat. Ariz. 1887, par. 1760. 

© If desired the grounds of the mo- 
tion and the ruling may be embodied in 
a bill of exceptions and can be reviewed 
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(b.) Specifications of Errors——1. In General. — The prac- 
tice of many of the States requires that the motion shall particu- 
larly specify the reasons or grounds upon which it is made, so as 
to direct the attention of the trial court to the precise error com- 
plained of ;! and it isprovided in Arizona,’ Missouri,* Oregon‘ and 
Texas,’ that ** no other grounds than those specified, shall be 
heard or considered.’’ But in many States, in assigning the 
grounds, it is sufficient to assign the same in the language of the 
statute, without other or further particularity.° In Kentucky it 
is held thata general statement in the language of the statute is 
insufficient.?- The grounds must be set forth with such certainty 
that it may be known by a person of good understanding what ig 
relied upon.’ The motion is sufficiently specific, if it clearly 
directs the court’s attention to the points upon which the mover 
claims erroneous rulings were made, and indicates, with reasona- 
ble certainty, the particular ruling of which complaint is made. 
A specification in a motion ‘* because of errors of law occurring 


here in no other way: People v. Ah 
Sam, 41 Cal. 645, 651. In criminal cases 
neither a statement nor the reporter’s 
notes need be filed in support of the 
motion: People v. Fisher, 51 Cal. 319. 
It may be heard without a bill of ex- 
ceptions: People v. Keyser, 53 Cal. 
183. 

1 Rev. Stat. Ariz. 1887, par. 1760; 
Hill v. Weisler, 49 Cal. 146; Coleman 
v. Gilmore, 49 Cal. 340; Laws of Fla., 
McClellan’s Dig., 1881, p. 453, sec. 1; 
Rooney v. Grant, 40 Ga. 191; Starr & 
Curtiss’ Annot. Stat. Lll., p. 1818, par. 
57; 0. 0. & F. R. V. R. R. Co. v.- Mc- 
Math, 91 Ill. 104; Putnamv. H. & St. J. 
R. R. Co., 22 Mo. App. 589; Fox v. 
Young, 22 Mo. App. 386; Hupperl v. 
Weisgerber, 25 Mo. 95; Marbourg v. 
Smith, 11 Kan. 55; Civil Code Ky., sec. 
$40, subd. 8; Texas Penal Code, 1879, 
art. 780; Spencer v. Thistle, 13 Neb. 
228; Jones v. Adams, 17 Nev. 84; La- 
mance v. Byrnes, 17 Nev. 197. 

2 Ariz. R. S. 1887, par. 835. 


8 General provision for all motions: 
1R.S. Mo., sec. 3557. 

+ 1 Hill’s Annot. Laws Oregon, sec. 
237. ; 

5 Tex. Rev. Stat. 1879, art. 1369. 

6 Comp. Stat. Neb. 1881, p. 738, sec. 
491; Ibid., p. 573, sec. 317; Walrath 
v. State, 8 Neb. 88. Many statutes 
contain similar provisions to the Mis- 
souri statute that all motions 
(whether for new trial or not) ‘* must 
be accompanied by a written specifica- 
tion of the reasons upon which they are 
founded, and no reason not so speci- 
fied shall be used in support of the 
motion.”? 1 R. S. Mo. 1879, sec. 3557. 
Motion was by mistake indorsed with 
an erroneous title. Held, that it 
should be treated as having been filed 
with proper title: Harris v. St. L., Ill. 
& L. Ry. Co., 23 Mo. App. 328. 

7 Ohio V. Ry. & M. Co. v. Kuhn 
(Ky.), 5 Southwestern Rep. 419. 

8 Louisville & N. R. R. Co. v. Me- 
Coy, 81 Ky. 403. 

® Irwin v. Smith, 72 Ind. 482, 
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atthe trial,’’ is too general and will be disregarded.! Likewise 
specifications that there was ** irregularity in the proceedings of 
the court,’’? or ** irregularities in the proceedings of the court 
by which defendants were prevented from having a fair trial,’’ * 
or that ** the judgment of the court is contrary tolaw,’’ 4 or that 
‘* the court erred in its judgment,”’ ® really mean nothing and are 
too indefinite to be of any avail. Where the grounds are not 
properly specified affidavits will not be received in support of the 
motion,® the errors will be considered waived,’ and the motion 
will be overruled.’ An assignment that the findings of the court 
is contrary to law is sufficient to present the question that the 
trial was without arraignment or plea, where this appears from 
the record. Where the new trial is asked on the ground of 
alleged fraud practiced by the successful party, the motion need 
not allege fraud in terms, but is sufficient, if it sets out facts 
which in law constitute fraud.” An assignment that the verdict 
is not ** sustained by sufficient evidence,’’ or ‘*is contrary to 
law,’’ does not properly present the question of excessive dam- 
ages. The proper specification in an action for tort, where it 
is sought to present the question of excessive damages, is that 
‘*the damages are excessive,’’ and in actions on contracts ‘* the 
assessment of the amount of the recovery.’’ 

2. Insufficient Evidence.— Where the motion is made on the 
ground that the evidence is insufficient to support the verdict or 
judgment, or that the verdict and judgment is against the evidence, 
it has been held that the bill of exceptions accompanying the 


motion should embody all the evidence given at the trial.“ Spec- 


1 Meaux v. Meaux, 81 Ky. 475. ® Bowen v. State, 108 Ind. 411; Tind- 
2 Somer v. Densmore, 8 Neb. 384. all v. State, 71 Ind. 314; Shoffner v. 
3 Lowrie v. France, 7 Neb. 192. State, 93 Ind. 519. 

4 Howcott v. Kilbourn, 44 Ark. 213; 10 Lafever v. Stone, 55 Iowa, 49. 
Ferguson v. Ehrenberg, 39 Ark. 420. 11 Ray v. Thompson, 26. Mo. App. 


5 Rhorer v. Brockhage, 15 Mo. App. 
16, 25. 

6 Beal v. Stone, 22 Iowa, 447. 

7 Slater . Sherman, 5 Bush (Ky.), 
206; L. C. & L. R. R. Co. v. Mahoney, 7 
Bush (Ky.), 235; McLain v. Dibble, 13 
Bush (Ky.), 297. 

8 Rooney v. Grant, 40 Ga. 191. 


431. 

2 Lake Erie & W. R. Co. v. Acres 
(Ind.),9 N. E. Rep. 453; Dix v. Akers, 
30 Ind. 481; Frank v. Kessler, 30 Ind. 8. 

13 Lake Erie & W. R. Co. v. Acres 
(Ind.), 9 N. E. Rep. 453. 

14 Beal v. Stone, 22 Iowa, 447. 
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ifications that the evidence is insufficient to justify the judgment,! 
or that the finding was for the wrong party,’ or ** that the first 
finding is not sustained by the evidence,’ ** that the second find- 
ing is not sustained by the evidence ’’ (with reference to the find- 
ings of the court ), ete. ,® have been adjudged too general to present 
the question of the sufficiency of evidence. But it has been held 
that assignments ‘* that the verdict is contrary to the evidence,’ 4 
or **that the decision is not sustained by the evidence,”’ ® suffi- 
ciently presents a statutory cause ‘* that the verdict or judgment 
are notsustained by theevidence.’’ Anassignment in the language 
of the statute, where it is so provided, is sufficient for this ground. 

3. In Admitting and Excluding Evidence.— Where the motion 
is made on the ground that errors were committed by the court 
in admitting improper evidence, or in excluding proper evidence, 
it must clearly designate or specify with reasonable certainty, 
such evidence.’ It is not sufficient to merely refer to it as ** the 
offer written in the evidence.’’? Assignments ** that the court 
erred in admitting and excluding evidence,’’ * or that the ** court 
erred in excluding material and competent evidence offered by 
defendant,”’ * or that ‘* the court erred in refusing to admit legal 
testimony offered by plaintiff,’ ® point to nothing and are too in- 
definite. But, as will be shown hereafter, the motion may refer 
to a bill of exceptions previously filed for a statement of the par- 
ticular evidence, admitted or rejected, and if by such reference 
the particular evidence clearly and explicitly appears, it is sufli- 
cient to present the question ;" a/iter, if the reference is to a bill 
filed after the motion.” 


1 Kelly v. Mack, 49 Cal. 523. 
2 Heine v. Morrison, 13 Mo. App. 


8 Eddelbuttel v. Durrell, 55 Cal. 277. 
* Colling v. Maghee, 32 Ind. 268. 
5“ Decision’? as here used is 


synonymous with “ finding,”’ the differ- 
ence being only technical: Weston v. 
Johnson, 48 Ind. 1. 

6 Reeves v. Plough, 41 Ind. 204; 
Grant v. Westfall, 57 Ind. 121; Coryell 
». Stone, 62 Ind. 307; Galvin v. State, 
64 Ind. 96; Evans v. State, 67 Ind. 68; 


L. etc. R. W. Co. v. Thompson, 107 Ind. 
442; Sertel v. Graeter (Ind.), 11 West- 
ern Rep. 234; Freitag v. Burke, 45 Ind. 
38; Sparks v. Heritage, 45 Ind. 66; 
Rogers v. Rogers, 46 Ind. 1. 

7 McGee v. Robbins, 58 Ind. 463. 

8 Edmonds v. State, 34 Ark. 720. 

® Parks v. Hill, 45 Ind. 172. 

10 Miller v. Lebanon Lodge, 88 Ind. 
286. See Musselman v. Musselman, 44 
Ind. 106. 

Elliott v. Russell, 92 Ind. 526. 

2 Ib.; Ins. Co. v. Hazelett, 105 Ind 


er 
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4. In Instructions.— It has been held that where a new trial is 
asked upon the ground of alleged errors of the court in giving 
improper or in refusing proper instructions the bill of exceptions 
accompanying the motion should embody such instructions,! but 
here the same rule applies as that which governs the specification 
of the motion in the exclusion and rejection of evidence, and it is 
sufficient if the instructions to which objections are made, are 
clearly pointed out,’ either by number or by some other appro- 
priate method of identification.* Thus, an assignment that the 
court committed ‘* error in refusing to give to the jury instruc- 
tions numbered one to eleven, inclusive, asked by defendant,”’ is 
sufficient.* Assignments that ‘the instructions given by the 
court to the jury are erroneous in this: that the same are con- 
trary to law,’’ and that ‘* the court erred in instructing the jury,’’® 
or ** that error of law occurred at the trial of the cause, which was 
excepted to at the time by the plaintiff, inthis: that the court, in 
giving instructions to the jury, gave instructions contrary to law,”’ 
have been held to be sufficiently specific to raise the question of 
the correctness of any instruction given. Anassignment simply 
that **the charge is erroneous”’ is clearly bad.’ So, under an 
assignment of ‘errors of law occurring at the trial,’’ the suffi- 
ciency of the instructions cannot be considered,® unless errors 
appear in the bill of exceptions.® 

7. On Affidavits —(a.) In General. — By the practice of a 
majority of the States where the grounds of new trial are other 
than that the verdict or judgment are contrary to the law or evi- 
dence or that the trial court erred in some matter of law, the mo- 
tion must be supported by affidavit, unless it is made upon the 


212; Harvey v. Huston, 89 Ind. 527; 
Cain v. Goda, 89 Ind. 555; Arbuckle v. 


See Horton v. Wilson, 25 Ind. 316. 
Contra, Robinson v. Hadley, 14 Ind. 


Biederman, 94 Ind. 169. 

1 Beal v. Stone, 22 Iowa, 447. 

2 Grant v. Westfall, 57 Md. 121; 
Reeves v. Plough, 41 Ind. 204. 

3 Weir v. B. & M. R. R. Co., 19 Neb. 
212; Douglass v. Blankenship, 50 Ind. 
160. 

4 Nofsinger v. Reynolds, 52 Ind. 218. 

5 Bartholomew v. Langsdale, 35 Ind. 
278. 

6 Dawson v Coffman, 28 Ind. 220. 


417; Elliott v. Woodward, 18 Ind. 183: 
Snodgrass v. Hunt, 15 Ind. 274; Horne 
v. Williams, 23 Ind. 37. 

7 Darnell v. State, 15 Tex. App. 70. 

8H. & G.I. R. R. Co. v. Ingalls, 15 
Neb. 123. 

® Cleveland Paper Co. v. Banks, 15 
Neb. 20. See Weybright v. Fleming, 
40 Ohio St. 52; Baker v. Pendergast, 
82 Ohio St. 494. 
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minutes of the court, by bill of exceptions or a statement of the 
case, according to the practice of many States. The grounds 
usually enumerated are (1) irregularities, (2) misconduct of the 
jury or prevailing party (in criminal case the misconduct of the 
State’s witnesses is generally named), (3) accident or surprise, 
which ordinary prudence could not have guarded against, and 
(4) newly discovered evidences material to the party applying 
which he could not with reasonable diligence have discovered 
and produced at the trial. Many States include all the grounds, 
others only part of them.? 

In the absence of statute requiring affidavits in support of the 
motion, by the practice of many States they are held necessary. 
Thus, in Missouri the statute does not provide for aflidavits,? yet, 
as matter of practice in that State, they are always demanded 
where the motion is based upon newly discovered evidence.’ In 
the United States courts it is not necessary that the motion be 
heard on a settled case although the State practice requires it.‘ 
The recollection of the court may be aided by affidavits and 
briefs of counsel.® 


1 Ark. Dig. 1884, sec. 5154; Rev. 
Stat. Idaho, 1887, sec. 4440; Cal. Civ. 
Code, sec. 658; Rev. Stat. Ind. 1881, 
sec. 562; Miller’s Annot. Code, Iowa, 
sec. 2838; Patterson v. Jack, 59 Iowa, 


utes or a transcribed copy of the phono 
graphic reporter’s minutes be present 
for reference at the hearing of the mo- 
tion. But judge may direct that a bill 


632; Comp. Laws Kan. 1885, sec. 
4119; Sloan v. Sloan, 2 Met. (Ky.) 
341; Comp. Stat. Neb. 1881, p. 573, 
sec. 817; Comp. Laws Nev. 1257, Prac. 
Act, Nev., sec. 196; State v. Stanley, 4 
Nev. 71; in Ohio by affidavits or depo- 
sitions: Laws of Ohio, 1880, sec. 5308; 
1 Hill’s Annot. Laws of Oregon, sec. 
237. For N. Y. practice, see Baylies 
on N. T. 523. California—see 1 
Hayne, N. T., sec. 135 et seqg.; 3 
Estee’sPl. (8rd. ed.) sec. 4854. Wis- 
consin — Upon grounds of newly dis- 
covered evidence the motion may be 
heard without bill of exceptions upon 
affidavits and the papers in the ac- 
tion; if also based upon evidence or 
part of it, taken on the trial, the no- 
tice of motion shall so state, and it 
shall be sufficient if the judge’s min- 


of exceptions be settled for the hearing 
and may continue hearing till such bill 
is settled. Rev. Stat. Wis. 1878, sec. 
2879. 

2 Leonard v. Schuler, 34 Mo. 475. 

3 Howland v. Reeves, 25 Mo. App. 
458. 

That rule is established as a 
means of preparing for a review of the 
action of the trial court on the motion 
in some appellatecourt. In the courts 
of the United States no writ of error 
lies to the action of a court in granting 
or overruling a motion for a new trial, 
such a statement is therefore useless.”” 
Per Mr. Justice Miller in Haynes v. 
C. M. &St. P. Ry. Co. (C.C. D. Minn.) 
23 Fed. Rep. 18. 

5 Chandler v. Thompson (C. C. U. 
8S. W. D. N. C.), 30 Fed. Rep. 38. 
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(b.) Sufficiency of Motion. — What has been suid heretofore 
as to the sufficiency of the ordinary motion’ applies where the 
motion is made upon affidavits. 

Where the motion is made upon affidavits, on the ground of 
accident or surprise, it must show that the mover could not, by 
reason of the alleged accident or surprise, with reasonable dili- 
gence properly defend the action.?, Where the ground is mis- 
conduct of the jury, the motion must particularly state the nature 
of the alleged misconduct, when and where it occurred, give the 
names of the participating jurors,’ or otherwise clearly identify 
them,‘ and it must also affirmatively allege that the mover and 
his counsel were ignorant of such misconduct until after the 
trial. Where the ground is newly discovered evidence it must 
affirmatively appear by the motion that diligence was exerted to 
obtain the same for use at the trial. Reasonable diligence is 
sufficient.?- In some States, where it is considered sufficient to 
allege the ground in the language of the statute, the facts con- 
stituting the diligence need not be set out in the motion.* Others 
hold that what was done to produce the testimony at the trial is 
matter of evidence, and may be stated in the accompanying affida- 
vits.? An allegation that the party *‘ diligently searched for the 
testimony to establish the defense ”’ is insufficient. The partic- 
ular facts should be stated so that the court may judge whether 
the conclusions stated are supported by the facts.“ As to the 


1 IX., 6, ante. mich v. Wamsganz, 8 Mo. App. 576; 
2 Richards v. Muckolls, 19 Iowa, 555. Howland v. Reeves, 25 Mo. App. 458; 
3 Lenox v. K. & L. R. R.Co.,62 Me. Williams wv. State, 4 Tex. App. 255; 
$22. Collins v. State, 6 Tex. App. 72; Snider 
4 Harper v. State ex rel.,102Ind.109. wv. Myers, 3 W. Va. 195; Moss v. Vro- 
5 Flesher v. Hale, 22 W. Va. 45, 50. man, 5 Wis. 147, 149; People v. How- 


® Halliburton v. Johnson, 30 Ark. 
723; Peterson v. Gresham, 25 Ark. 380; 
Reno v. Robertson, 48 Ind. 106; Stuck- 
slager v. McKee, 40 Iowa, 212; First 
National Bk. v. Murdock, 40 Iowa, 26; 
Miller v. Albaugh, 24 Iowa, 128; Carson 
v. Henderson, 34 Kan. 406; Ewing v. 
McComnell, 1 A. K. Mar. (Ky.) 188; 
Adams v. Ashley, 2 Bibb (Ky.), 287; 
Evans v. Christopherson, 24 Minn. 330; 
Laurel v. Bank, 25 Minn. 48; Boem- 


ard (Cal.), 16 Pac. Rep. 394; Cleveland 
v. Sims (Tex.), 6S. W. Rep. 634. 

7 Stineman v. Breath, 36 Iowa, 73. 

® Comp. Stat. Neb. 1881, p. 738, sec. 
491; Ibid., p. 573, sec. 317; Walrath ov. 
State, 8 Neb. 88. 

® Woodman v. Dutton, 49 Iowa, 
398. Contra, Cohol v. Allen, 37 Lowa, 
449. 

1 Puischower v. Hanks, 18 Neb. 99. 

N Jbid.; Snider v. Myers, 3 W. Va. 


4 
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is 
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sufficiency of petition on this ground made after the term, see 9, 
After Term.) 

(c.) The Affidavits. —1. Time of Filing. — Where the stat- 
ute prescribes the time of tiling the affidavits, they must be filed 
within that period or they will be disregarded. In many States 
the time is limited by statute. Thus in California? and Idaho# 
they must be filed within ten days after serving notice of inten- 
tion to move for a new trial, or within such further time not ex- 
ceeding twenty days as the court may by order grant. In others 
the time is prescribed by rule of court. Infrequently they are 
not filed until at the hearing of the motion,‘ and probably this is 


the practice generally. 


195; Bailey v. Landingham, 52 Iowa, 
415; Allen v. Bond (Ind.), 14 N. E. Rep. 
492. Newly discovered evidence in- 
sufficient in particular case in suit for 
divorce. Harnett v. Harnett, 59 Iowa, 
401. 

1 The following observations are 
pointed: ** Motions of this kind ought 
to be received with great caution, be- 
cause there are few cases tried, in 
which something new may not be 
hunted up, and because it tends very 
much to the introduction of perjury, to 
admit new evidence after the party 
who has lost the verdict has had an 
opportunity of discovering the points 
both of his adversary’s strength and 
his own weakness.’’ Moore v. Phila. 
Bk. (Pa.),5 8. & R. 41. “It is infin- 
itely better that a single person should 
suffer mischief than that every man 
should have it in his power, by keep- 
ing back part of his evidence and then 
swearing it was mislaid, to destroy 
verdicts and introduce new trials at 
his pleasure.’”? ‘Applications for this 
cause are regarded with distrust and 
disfavor. The temptations are so 
strong to make a favorable showing, 
after a defeat in an angry and bitter 
controversy involving considerable in- 
terests and the circumstance that tes- 


If they cannot be prepared within the 


timony has just been discovered, when 
it is too late to introduce it, so suspi- 
cious, that courts require the very 
strictest showing to be made of dili- 
gence and all other facts necessary to 
give effect to the claim.’”? Baker v. 
Joseph, 16 Cal. 173. ‘* The law favors 
the diligent and punishes the sluggards. 
Its policy is to compel parties to be 
ready for trial and to try their causes 
at the time appointed, and to so try 
them as that all the evidence they can 
produce shall be introduced and the 
litigation finally terminated. A party 
who seeks to reopen the litigation on 
the ground that he has discovered new 
evidence must, for the reasons stated, 
be prepared to establish every essen- 
tial element of such a case strongly, 
clearly and satisfactorily.’? Hines ». 
Driver, 100 Ind. 315, 321. 

2 Deering’s Annot. Civ. Code, Cal., 
sec. 659, par. 1; Harper v. Miner, 27 
Cal. 108. 

3 Rev. Stat. Idaho, 1887, sec. 4441. 

4 Properly disregarded if not filed 
within time prescribed by rule of court: 
Carter v. Prior, 8 Mo. App. 577; Boem- 
mich v. Wamsganz, 8 Mo. App. 576. 

5 Howland v. Reeves, 25 Mo. App. 
458. 
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time named, or for the hearing the proper procedure is to ask 
for further time or for a continuance of the hearing of the mo- 
tion, which will usually be granted where good reasons appear 
therefor, it being considered in most States a matter of judicial 
discretion. The statutes or the general practice permits counter- 
affidavits to be presented,? which in California and Idaho must be 
filed within ten days after the mover’s affidavits are served.’ 

2. Sufficiency in General. — Generally an affidavit made by 
the mover, if it contains sufficient facts is all that is required, 
but where the facts are doubted, the court may require corrobora- 
tive affidavits. Thus, an affidavit by the mover that a juror 
was related to the adversary party, has been held sufficient.® 
But where there are several plaintiffs an affidavit by one of them 
who does not appear to have had the exclusive management of 
the case is insuflicient; ® yet, if it is made by the one who con- 
trolled the case it is sufficient,’ where the cestui que trust is bet- 
ter informed of the facts of the cause, having managed it, than 
the trustee, the affidavit should be made by him.* It may be 
stated as a general proposition that the affidavits, to be sufficient, 
should contain sufficient facts to warrant the granting of a new 
trial. 

Where the motion is based upon the ground of the absence of 
material witnesses the affidavits should state what the witnesses 
would prove, and give good reasons for their non-appearance at 
the trial, and for not asking for a continuance of the case.’ 


1 Shipman v. State, 38 Ind. 549; nold v. Skaggs, 35 Cal. 684. Where a 
Gibson v. State, 9 Ind. 264; Howland rule of court requires that the motion 
rv. Reeves, 25 Mo. App. 458. must be made upon deposition taken 

2 Parker v. Hardy, 24 Pick. 246; on notice, ex parte affidavits offered in 
Burr v. Palmer, 23 Vt. 244; McGavack support of the motion will be rejected. 
v. Brown, 4 Humph. (Tenn.) 151; Fowlerv. Cotton, 1 Pinney (Wis.), 331, 


Pomeroy v. Ins. Co., 2 Caines, 260; 
Laws of Ohio, 1880, sec. 5308; Finchv. 
Green, 16 Minn. 355; Burlingame v. 
Corvee (R. I.), 12 Atl. Rep. 234; s.c. 5 
New England Rep. 664. 

3 Deering’s Annot. Code and Stat. 
(Civil Pro.) Cal., 659, par. 1; R. S. 
Idaho, 1887, sec. 4441, par. 1. 

4 Ewing v. Price, 3J.J.Marsh.(Ky.) 
521; Baker v. Joseph, 16 Cal. 180; Ar- 


339; Pemberton v. Johnson (Ind.), 15 
N. E. Rep. 801. 

5 Dailey v. Gaines, 1 Dana (Ky.), 
529. 

6 Holmes v. McKinney, 4 Mon. 
(Ky.) 5. 

* South v. Thomas, 7 Mar. (Ky.) 60. 

§ Finley v. Tyler, 3 Mon. (Ky.) 402. 

® Picket v. Ricket, 2 Bibb (Ky.), 179; 
Jones v, Garther, 3 A. K. Mar. (Ky.) 
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Where the application is made upon the ground cf surprise, the 
surprise must be stated in detail *u the affidavits. It is not suffi- 
cient to state it generally, but the facts constituting such sur- 
prise must fully appear. Thus, where the surprise is based on 
the statement of a witness, the affidavit should show that the 
witness by previous statements had deceived the party, and it 
should also show that the facts can be proved to be different 
from such witness’ statements on trial.’ And where the charge 
is that the cause was unexpectedly called for trial, the affidavit 
must disclose an available defense.? So, on the ground of the 
rejection by the court of a deed, because of lack of proper 
authentication, the affidavit must show that this defect was not 
discovered until after the trial had commenced, and that such de- 
fect could be supplied. So, on sudden departure of witness, 
the affidavits should fully disclose the facts to be proved by such 
witness. So, because of the introduction of unexpected testi- 
mony, the aflidavits should set forth the particular points of evi- 
dence, and also the means by which the mover expected to 
counteract it in another trial.6 So, where it is put upon the 
ground of variance between the pleading and proof the affidavits 
must not only show that the party was misled, but also in what 
respect.® 

3. Newly Discovered Evidence. — Without the requisite affi- 
davit of the aggrieved party or his counsel, the motion on the 
ground of newly discovered evidence will not be considered.’ 
The affidavit should state (1) that the applicant has been vigil- 
ant in preparing his cause for trial, (2) that new and material 
facts have been discovered since the trial, which could not by 
reasonable diligence have been produced at the trial, stating what 
the evidence is, (3) that such evidence will tend to prove facts, 


166; South v. Thomas, 7 Mon. (Ky.) 5 Heath v. Conway, 1 Bibb (Ky.), 
61; Bright v. Wilson,7 B. Mon. (Ky.), 399; Smith v Morris, 3 A. K. Mar. 


123, (Ky.) 81. 
1 Theobald v. Hare, 8 B. Mon. (Ky.) 6 Shelton » Durham, 76 Mo. 434; 
43. s.c. 7 Mo. App. 585. 


2 Embry v. Devinney, 8 Dana (Ky.) 1 Weeks v. State (Ga.), 3S. E. Rep. 
203. 323; Hughes v. People, 116 Ill. 330; 6 
5 Hunt v. Owings, 4 Mon. (Ky.) 20. N. E. Rep. 55. 

4 Reed v. Miller, 1 Bibb (Ky.), 142. 
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which were not directly in issue on the former trial, or were not 
then known or investigated by proof, or that it will produce a 
different result at a second trial, and (4) such affidavit should 
give the name or names of the witness or witnesses by whom such 
facts can be proved.’ The affidavit must not only show that the 
new evidence was discovered too late to have been used at the 
trial, but that it was of such a nature or so concealed that it 
could not have been, by the use of legal diligence, produced at 
the trial.? It is indispensable that it should contain facts show- 
ing diligence.* In other words, it should disclose what particu- 
lar efforts the mover made to ascertain and produce the 
testimony.‘ Allegations that the party was ‘‘ unable to produce 
the desired testimony,’’ etc.,° or that he had used reasonable 
diligence to produce the same,® or that he could not by reason- 
able diligence obtain it,’ are fatally defective, being mere con- 
clusions. His ability or inability to obtain it is a question of 
fact for the court to determine from the proof submitted in sup- 
port of the motion. So, an affidavit, that the party had made 
every effort to ascertain certain facts prior to the trial by in- 
quiries of several persons, but which does not give the names of 
the persons of whom such inquiries were made, does not show 
sufficient diligence.* Generally the existence of newly discov- 


1 Ewing v. McConnell, 1 A. K. Southeastern Rep. 81; Moore’s Ex. v. 
Mar. (Ky.) 188; Adams v. Ashley, 2 Wills (Tex.), 5 Southwestern Rep. 675; 


Bibb (Ky.), 287; Ewing v. Price, 3 J. J. 
Mar. (Ky.) 522; Holmes v. McKinney, 
4 Mon. (Ky.) 7; Varner v. Core, 20 
W. Va. 472; Richardson v. Backus, 1 
John. 59; McCombs v. Chandler, 5 
Harring. 423; Sarah v. State, 28 Ga. 
576; Fuller v. Harris, 21 Fed. Rep. 
814; Burlingame v. Corvee (R. I.), 12 
Atl. Rep. 234; s. c. 5 New England 
Rep. 664. 

2 Denny v. Wickliffe, 1 Met. (Ky.) 
224; Bronson v. Green, 2 Duv. (Ky.) 
238. 

5 Root v. Brewster (Iowa), 36 N. 
W. Rep. 649; Greenwalt v. Tucker, 10 
Fed. Rep. 884; Varner v. Core, 20 W. 
Va. 472; Poullain v. Poullain (Ga.), 4 


Madden v. Shapard, 3 Tex. 49; Suggs 
v. Anderson, 12 Ga. 461; Pleasant v. 
State, 8 Eng. (Ark.) 360; Faiar v. 
State, 3 How. (Miss.) 422; Smith v. 
Williams, 11 Kan. 104; Murphy v. 
State, 38 Ark. 514; Snider v. Meyers, 
3 W. Va. 195; Butler v. Vassault, 40 
Cal. 74; Carson v. Cross, 14 lowa, 463; 
Moore’s Exec. v. Mills (Tex.), 5 S. 
W. Rep. 675. 

4 Buruley v. Rice, 21 Tex. 171; Ed- 
miston rv. Garrison, 18 Wis. 394. 

5 Heady v. Fishburn, 3 Neb. 263, 
266. 

6 Boyd v. Sanford, 14 Kan. 280. 
7 Tamer v. Densmore, 8 Neb. 384. 
® Smith v. Wagaman, 58 Iowa, 11. 
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ered evidence can not be proved by mere ex parte affidavit of the 
party or his counsel.' The affidavits of the witnesses who will 
testify to the alleged newly discovered facts must be produced if 
possible, or their absence satisfactorily explained.* This is in 
accordance with the well known rule of law that requires the 
best evidence of which the case is susceptible.’ It also prevents 
prevarication, by binding the witnesses to state only what they 
are prepared to swear toat thetrial. ‘* Affidavits are required as 
well that the statement may be made with proper deliberation, 
as that they may come supported by solemn sanctions of a ju- 
dicial oath.’’* Thus, the affidavit of the attorney of the mover 
that certain witnesses would testify in a particular manner is in- 
sufficient. So, in criminal cases, affidavits by the accused, when 
uncorroborated, are ordinarily rejected, or are received with 
caution —alone, they are held to be insufficient.’ But where 
affidavit of the mover states that the witness is out of the State 
and his affidavit cannot be procured, this is a sutlicient excuse.’ 

8. Other Methods.—In California and other States for grounds 
other than those upon affidavits, already stated, the motion for a 
new trial may be made at the option of the moving party, either 
(1) uponthe minutes of the court, or (2) a bill of exceptions, or 


(3) a statement of the case. The grounds generally embraced 


1 Shields v. State, 45 Conn. 266; 
State v. Kellerman, 14 Kan. 135; Glas- 
cock v. Manor, 4 Tex. 7; State v. Mc- 
Laughlin, 27 Miss. 111; White v. 
Wallen, 17 Ga. 106. , 

2 Smith v. Cushing, 18 Wis. 295; 
Blood v. Whitman, 3 Pinney (Wis.), 
54; Stradler v. Goff, 6 W. Va. 257; 
Sheppard v. Sheppard, 5 Halstead, 
250; Mann v. Clifton, 3 Blackf. (Ind.) 
304; Bright v. Wilson, 7 B. Mon. 122; 
Giles v. State, 1 Ga. 276; Saggs v. An- 
derson, 12 Ga. 461; Howe v. Sproul, 
2 How. (Miss.) 772; Blood v. Whit- 
man, 3 Chand. (Wis.) 54; Moore’s 
Exec. v. Mills (Tex.), 5 S. W. Rep. 


675. 


8 Eddy v. Caldwell, 7 Minn. 225, 
233. 


4 Dunbar v. Hollinshead, 10 Wis. 
505. 

5 Keough v. McNutt, 6 Minn. 513; 
Arnold v. Skaggs, 35 Cal. 684. 

6 Runnells v. State, 28 Ark. 121; 
Jackson v. State, 29 Ark. 62; Robinson 
v. State, 33 Ark. 
State, 38 Ark. 498. 

* Smith v. Cushing, 18 Wis. 295. 
See Helmes v. Chadbourne, 48 Wis. 
690. 

8 Cal. Code C. P., sec. 658; 3 Estee’s 
Pl. (8rd Pomeroy’s ed.), sec. 4854; R. S. 
Mon. 1879, sec. 355, amend. 1881. For 
other causes, may be, ‘at the option 
of the moving party’ either (1) upon 
the records, and files in the action, (2) 
or the minutes of the court, or (3) a bill 
of exceptions, or (4) a statement of the 


180; Campbell v. 
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are (J) excessive damages, (2) insufficiency of evidence, (3) 


601 


verdict against law, and (4) errors in law occurring at the trial. 
When the motion is made upon the minutes reference may be had 
to any depositions, documentary evidence, and phonographic 
report of the testimony on file? The methods of making the 
motion on a bill of exceptions® and upon a statement of the case 
are particularly pointed out by the statutes of the States where 


the practice exists. 


Many recent cases illustrating the method 


by which a statement of the case is to be prepared will be found 


in the foot-notes.* 


case. R. S. Idaho, 1887, sec. 4440, 
Judge before whom issue is tried may, 
in his discretion entertain motion, to be 
made on his minutes, (1) on excep- 
tions, (2) verdict contrary to law, (3) 
contrary to evidence, or (4) excessive 
or inadequate law. R. S. Wis. 1878, 
sec. 2878; Stat. Minn. 1881, tit. 20, sec. 
254, p. 747. 

1 1 Hayne’s N. T., sec. 162. 

2 Cal. Civil Code, sec. 660. Where 
made on minutes of court must be at 
term at which trial took place: Dunbar 
v. Hollinshead, 10 Wis. 505, 508. 

8 Cal. Civil Code, sec. 658, 659; 
Hayne on New Trial, secs. 141, 142, 
257-260; Stat. R. S. Idaho, 1887, sec. 
4441; Stat. Minn. 1881, ch. 66, tit. 19, 
sec. 255; Marye v. Strouse, 5 Fed. Rep. 
494, 498. 

4 California— Cal. Deerings’ Annot. 
Civil Code, sec. 659, chap.3; Du Brutz 
v. Jessup, 54 Cal. 118; Sullivan vr. Wal- 
Jace, 14 Pac. Rep. (Cal.) 739, 790; 
Pople v. Martin; 6 Cal. 477; Hayne, 
New Trial, sec. 146; Valentine v. 
Stewart, 15 Cal. 896; Young v. Roseu- 
baum, 89 Cal. 646; Chase v. Evoy, 58 
Cal. 348, Biagi v. Howes, 66 Cal. 469; 
Frazer v. Superior Court, 62 Cal. 49. 
See People v. Getty, 49 Cal. 584; Peo- 
ple v. Sprague, 53 Cal. 422; Bennett v. 
Hobro, 13 Pac. Rep. (Cal.) 473; Menk 
v. Home Mut. Ins. Co., 14 Pac. Rep. 
(Cal.) 837; Smith v. City of Stockton 


(Cal.), 14 Pac. Rep. 675; Hayne, New 
Trials, sec. 160, p. 479; Pendergrass 
v. Cross (Cal.), 15 Pac. Rep. 63; 
Spencer v. Long, 29 Cal. 700. 

Dakota — Golden Terra Mining Co. 
vz. Smith, 2 Dak. 377. 

Georgia— By brief of evidence: 
Turner rv. Rawson, 5 Ga. 399; Dunv. 
Crozier, 17 Ga. 70; Candler v. Ham- 
mond, 23 Ga. 492, 499; Hamilton ¢. 
Conyears, 25 Ga. 158; Goodwyn v. 
Hightower, 30 Ga. 249; Vanover v. 
Turner, 41 Ga. 577; Middlebrooks v. 
Middlebrooks, 57 Gi. 193; Ford v. 
Holmes, 61 Ga, 419; Stone r. Taylor, 
63 Ga. 309; Maynard v. Head (Ga.), 
1 S. E. Rep. 273; Williams v. Central 
R. R. (Ga.), 3S. E. Rep. 88. 

Idaho — Stevens rv. N. 
Co., 1 Idaho (N. s.), 604. 

Minnesota — Taylor v. Parker, 18 
Minn. 79; Cook vc. Finch, 19 Minn. 407. 

Montana — Mont. Comp. Stat., div. 
1, sec. 298: Raymond v. Thexton 
(Mont.), 17 Pac. Rep. 258; Griswold 
vt. Boley, 1 Mont. 545; Snow v. Crowe, 
5 Mont. 172. 

Nevada — Gen. Stat., sec. 3219; Civil 
Prac. Act Nev., sec. 197; Howard v. 
Winters, 3 Nev. 539; Elder v. Frevert, 
18 Ney. 278; Harrison v. Lockwood, 14 
Nev. 263; Williams v. Rice, 13 Nev. 
235; Clark v. Strouse, 11 Nev. 76; Full 
v. Anderson, 15 Ney. 426; Earles v. 
Gilham, 14 Pac. Rep. (Nev.) 586, 587; 
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9. After Term. — Where the 
after the term at which the trial 


NEW TRIAL. 


application is not made until 
took place it must be by peti- 


tion or complaint filedas in ordinary actions upon which sum- 


mons shall issue, notice to be given, etc. 
petition are considered denied without answer.! 


The facts stated in the 
As has been 


already seen, some good reason must appear why the application 


was not made during the term.? 


Elder v. Shaw, 12 Nev. 78; Caldwell 
v. Greely, 5 Nev. 258 (citing Sanchez 
v. McMahon, 35 Cal. 218); Vilhac v. 
Biven, 28 Cal. 409; Fleeson v. Savage 
M. Co.,3 Nev. 157; Caldwell v. Greely, 
5 Nev. 258; McWilliams v. Hirschman, 
5 Nev. 263; Caldwell v. Greely, 5 Nev. 
263; Ellis v. C. R. R. R. Co.. 5 Nev. 
255; White v. White, 6 Nev. 20; Har- 
rison v. Lockwood, 14 Nev. 263; Tull 
v. Anderson, 15 Nev. 426; Golden 
Fleece G.& S. M. Co. v. Cable Car, G. & 
S.M. Co.,15 Nev. 450; Elder v. Frevert, 
18 Nev. 278; Robinson v. Benson, 19 
Nev., 10 Pac. Rep. 441; Corbett vr. Job, 
5 Nev. 201; McWilliams v. Herschman, 
5 Nev. 263; Meadow Val. M. Co. v. 
Dodds, 6 Nev. 261; Sherman v. Shaw, 
9 Nev. 148; Elder v. Shaw, 12 Nev. 81; 
Lawrance v. Byrnes, 17 Nev. 201. 

Texas — Proctor v. Wilcox, 4 8. W. 
Rep. 375. 

Wisconsin — Dunbar v. Hollinshead, 
10 Wis. 505, 508. 

1 Twenty days’ notice to be given: 
Ga. Code, sec. 3721 R. S. Ind. 1881, sec. 
563. The Iowa statute, which is a 
good example of the statutes of other 
States, provides: ‘* Where the grounds 
for a new trial could not with reason- 
able diligence have been discovered 
before, but are discovered after the 
term, at which the verdict, report of 
referee or decision was rendered or 
made, the application may be by peti- 
tion filed as in other cases, not later 


The allegations as to the exer- 


tion of diligence are substantially the same as those required in 


than the second term after discovery, 
on which notice shall be served and re- 
turned, and the defendant held to ap- 
pear as in the original action. The 
facts stated in the petition shall be 
considered to be denied without an- 
swer. The case shall be tried as other 
cases by ordinary proceedings, but no 
petition shall be filed more than one 
year after the final judgment was ren- 
dered.’”’ Miller’s Annot. Code, 1886, 
sec. 3155; Alger v. Merritt, 16 Iowa, 
121; First Nat. Bk. v. Murdough, 40 
Iowa, 26; Gray v. Coon, 48 Iowa, 424; 
Bond v. Epley, 48 Iowa, 600; Eckel v. 
Walker, 48 Iowa, 225. Where the orig- 
inal proceeding was by attachment no- 
tice of petition for new trial by plaint- 
iff in original writ may be served in 
the same manner as the original notice 
in an attachment proceeding, i.e., by 
personal service or publication on de- 
fendant without the State: Darrance 
». Preston, 18 Iowa, 396; Comp. Law 
Kan. 1885, 4120; Civil Code Ky., sec. 
344. Not required to be filed in open 
court: Scott v. Scott’s Exe., 82 Ky. 
328; Comp. Laws Neb. 1881, p. 573, 
sec. 318; Laws of Ohio, 1880, sec. 
5309; R. S. Wis. 1878, sec. 2879; Smith 
v. Smith, 51 Wis. 665; Carroll v. Evans, 
28 Wis. 168; Carroll v. More, 80 Wis. 
574; Carroll v. Hangartner, 66 Wis. 
611, 512. 

2 Ga. Code, sec. 3721. 
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making the motion upon the ground of newly discovered evidence 
already stated.’ The petition should be entitled as in the origi- 
nal case,’ and need only show the facts upon which a new trial is 
asked as in the other cases.? It should state the testimony, or 
its purport with such fullness as will show the nature of the case, 
and bring out clearly the points on which the rulings were given 
or refused, so that the court can see whether any error was com- 
mitted which calls for correction. Where the application is 
made upon the ground of newly discovered evidence, in addition’ 
to the allegation of diligence, the petition should state the issues 
and evidence of the former trial, together with the new evidence,® 


and it being an independent proceeding, a defective petition may 
be taken advantage of by demurrer.*® 

10. Real Estate Actions. —In actions for the trial of title to 
real property a new trial is granted to the unsuccessful party as 
a matter of right, upon mere application, and generally payment 
of costs of the former suit is required. 

In these actions a new trial being a matter of course, it is ex 
parte and generally requires no notice,’ but ina few States notice 


1B. & M. R. R. Co. v. Dobson, 17 vv. Toney, 73 Ind. 34; Wall v. State ex 
Neb. 450; Nordman v. Stough, 50 Ind. __rel., 80 Ind. 146; McCauley v. Mur- 
280; Woodman v. Dutton, 49 Iowa, dock, 97 Ind. 229; Hines v. Driver, 100 
398. Allegation that the party “‘has Ind. 315; Skaggs v. State, 108 Ind. 53; 
learned since the term of the court Sanders v. Loy, 45 Ind. 229; Trustees 
and trial’? of new evidence, insuffi- v. Reynolds, 61 Ind. 104; Allen v. Gil- 
cient: Axtell v. Warden, 9 Neb. 186. lun, 16 Ind. 234; McKee v. McDonald, 
2 Hintrager v. Lumbargo, 54 Iowa, 17 Ind. 518; Crawford v. Martin, 19 
604. Ind. 370; Glidewell v. Doggy, 21 Ind. 
3 Stineman v. Beath, 36 Iowa, 73. 95; Cox v. Hutchings, 21 Ind. 219; Pat- 
4 Barrows v. Keene, 8 Atl. Rep. (R. _ tison v. Wilson, 22 Ind. 358; House v. 
I.) 713. Petition charging that the at- Wright, 22 Ind. 383; Huntington v. 
torney of defendant procured a change Drake, 24 Ind. 347; Freeman v. Bow- 
in the entry of the judgment afterthe man, 25 Ind. 236; Blackburn v. Crow. 
record had been read and approved by der, 110 Ind. 127. 
the court, sufficient to set out fraud. ® Axtell v. Warden, 9 Neb. 186; 
Lafever v. Stone, 55 Iowa, 49. See Hines v. Driver, 100 Ind, 315; Sanders 
Manwell v. Turner, 24 Kan. 426; Meh- __. Loy, 45 Ind. 229. 
nerl v. Thieme, 15 Kan. 368; Hines v. * Haseltine v. Simpson, 61 Wis. 427; 
Driver, 100 Ind. 315. Rev. Stat. Wis., sec. 3092; 2 Tiff. & S. 
® Roush v. Layton, 51 Ind. 106; P. 428; 4 Wait’s Pr. 595; 1 Whit. Pr. 
Carver v. Compton, 51 Ind. 451; Black- 352. 
burn v. Crowder, 110 Ind. 127; Toney 
VOL. XXII. 39 
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is necessary.!_ In many States these motions are governed by the 
same rules as motions in other cases, and are to be made upon 
written grounds filed at the time of making the motion.’’? In 
others the application may be either orally or in writing.? A 
new trial as of right has no application to an action of forcible 
entry and detainer or recover possession for mere non-payment 
of rent,‘ nor to an action to set aside a conveyance of real estate 
on the ground of fraud,° although there may be paragraphs in 
the bill seeking to quiet title or recover possession; * but it 
applies in a suit to revest title in an owner whose land has been 
obtained from him by fraud, and subsequently conveyed to a 
fraudulent grantee.’ Where it affirmatively appears that an 
action is to enforce a lien an application for a new trial as of 
right cannot be made.® So, in ordinary suits for partition of 
real estate, where neither title nor right of possession is in ques- 
tion,’ but in such case, where the title is directly put in issue, 


an application for a new trial as of right may be made.” 


1 Miller’s Annot. Code Iowa 1886, 
sec. 3268; Doster v. Sterling, 33 Kan. 
381. Stat. of Minn, 1881, p. 815, sec. 
1165. 

2 Clayton v. School Dist., 20 Kan. 
256. The application must be made to 
court during term, filing petition with 
clerk is not sufficient: Emmons v. 
Bishop, 14 Ill. 152. Unsuccessful 
party entitled to second trial upon de- 
mand and notice made and given at 
any time during term. Demand is not 
required to be in writing, but notice 
thereof should, be entered upon the 
journal of the clerk of court when the 
demand is made. A demand made in 
open court, immediately upon the ren- 
dition of the judgment, in the presence 
of the opposite party is a substantial 
compliance with the statute, and the 
neglect or refusal of the clerk to im- 
mediately make entry thereof upon his 
journal will not defeat the rights of 
the party to another trial: Doster v. 
Sterling, 33 Kan. 381. 


3 R. S. Ind. 1881, sec. 1064; Stout 
v. Duncan, 87 Ind. 383; The Physico 
Medical College v. Wilkinson, 89 
Ind. 23; Crews v. Ross, 44 Ind. 481, 
overruled. Motion as of right made 
at subsequent term, need not show spe- 
cifically the rendition of judgment, the 
time of the same, nor that the under- 
taking had been filed, the record 
otherwise showing such filing: Heberd 
v. Wines, 105 Ind. 237. 

4 Whitaker v. McClung, 14 Minn. 
170. 

5 Somerville v. Donaldson, 26 Minn. 
75. 

6 Washburton v. Crouch, 103 Ind. 
83; Voss v. Eller, 109 Ind. 260. 

7 Ib. 

8 Williams v. Thames L. & T. Co., 
103 Ind. 420; Jenkins v. Corwin, 55 
Ind. 21; Butler University v. Conrad, 
94 Ind. 353. 

® Gillett v. Miller, 106 Ind. 75. 

1 Kreitline v. Franz, 106 Ind, 359. 
See Campbell v. Hunt, 104 Ind. 210. 
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X. NumMBer or Motions. 


1. In Ordinary Actions. —It has been held that after an 
adverse decision of a motion for a new trial the moving party 
has no right to file ancther motion ! for the matteis of the motion 
have become res ad;udicata.2~ While asecond motion cannot be 
made on the same ground, it is held that, it may be made on a 
different ground, not known or knowable until the original 
motion was ruled upon,’ or where good reasons are shown for not 


incorporating the ground in the first motion* Most of the 
statutes limit the number of mot’ons that may be made. The 
California Civil Code authorizes but one motion.» In Illinois,® 
Indiana,’ Mississippi,’ Missour1,? Tennessee,” Texas," Virginia,” 
and West Virginia,’ not more than two new trials to the same 
party in the same cause is allowed."* In Texas the statute is 
qualified as follows: ‘* Except when the jury ha e been guilty 
of some m’sconduct or have erred in matter of law, and im that 
State it is held to be an error of law that the jury have been mis- 
lead by the charge of the court.” In Missouri it is held that the 


‘ 1 Thompson v. Luyncn, 43 Cai 482, strong and satisfactory case: Hines ». 

) Coombs v. Hifferd, 43 Cal. 453. Driver, 100 Ind. 315. 

’ 2 Rogers v Hoenig, 46 Wis 361; Rev. Code Miss. 1880, sec 1719; 

2nd Ward Bk. v. Upman, 14 Wis. 2%6; Boures » Hudson, 55 Miss 213. 

q Cothren v Connaughton, 24 Wis. 134; ® R.S. 1879 Mo, sec. 3705; Hum- 

° Kabe v. Eagle, 25 Wis. 108; Moll v. bert v Eckert, 7 Mo. 259. 

$3 Benckler, 28 Wis 611. Provision that 1 Code of Tenn 1884, sec 3835 

d motion may be renewed inserted in or- 1 1Tex Civil Stat., art. 1369. 

d der, gives party right to reconsidera- 2 Code Va. 1873 p. 1120, sec 15 
tion. Branger v. Buttrick, 28 Wis. 450- 13 Code W. Va 131, sec 95. Watter- 

Be ® White v Perkins, 16 Ind. 358; sonv. Moore, 23 W. Va.404 Although 
Bryorly v. Clark, 48 Tex. 345; Malone one or more of the verdicts necessitat- 

a. v. Hopkins, 49 Ga 221, Ga, Code, sec. ing the new trials, was caused by the 
3721. misccnduct or mistake cf the court: 

d. ‘ Tlughes v McGee, 9 A K Mar. Watterson v Moore, 23 W. Va. 404; 
(Ky.) 29. See 1 Giaham and Water Code, sec. 15,ch 131. Nomore than 
man on N, T., p. 537, et seq. two to same party, etc. 

vi 5 Dorland v. Cunningham, 66 Cal. 4 In Nevadain criminal case, on.y 

55 484 two new trials allowed on ground alone 

Md, 6 1 Starr & Curtiss’ Annot Stat.,p. thatthe verdict is contrary to law or 
1818, par. 57 evidence: Crim. Prac. Act Nev, sec 

- ™ Charles v. Malett, 65 Ind. 184 428. 


Two new trials on ground of newly 
discovered evidence only in very rare 
cases and by making an unusually 


1% Rams v Flood, 23 Tex 555. 
16 Austin v. Talk, 20 Tex. 164. Aus- 
tin v Talk 26 Tex. 127, or that the 
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statute does not limit the number of motions that may be made 
on tne grounds (1) of errors of law of the trial court, in giving 
or refusing instru*’ons er in admitting or excluding evidence, 
(2) where the jury errs in a matter of law, or (3) where the jury 
are guilty of misconduct.'. Where the jury, after being prop- 
erly ins.ructed misconceive or entirely disregard the charge, or 
where they follow erroneous instructions, they err in matter of 
law.?- And the Tennessee statute is construed to permit a third 
motion where (1) there is error in the court’s cnargeto the jury, 
or (2) where the court erred in admitting or rejecting evidence, 
or (3) where the jury have been guilty of misconduct.* But in 
that State it is held (contrary to the Missouri rule) that a refusal 
of the jury to regard the charge of the court is not such misbe- 
havior as will authorize a third motion for a new trial.* In IIli- 
nois it is held that the statute does not operate to restrain the 
trial court from granting any number of new trials upon errors 
of law, but only from granting to the same party more than two 
new trials, upon the ground of the verdict being against the evi- 
The statute only applies where a trial is had aad does 
not apply to a case of non-suit.6 In Tennessee and Indiana tnis 
statutory prohibition is held to apply to the Supreme Court,’ but 


dence. 


verdict is without evidence to support 
it. Gibson v. Hill, 23 Tex 77, Randal; 
v. Collins, 58 Tex. 231. 

1 State exrel. v. Homer, 86 Mo. 71, 
reversing s.c.10 Mo. App 307 The 
same statute was formerly construed 
not to allow asecond motion for errors 
of law of the court, because * errors of 
the court on questions of law may be 
readily reviewed and corrected by 
writ of error or appeal: *’ Hill» Wil- 
kins, 4Mo. App. 86, 88. When court 
gives improper instructions, and the 
verdict is justified by the facts and law, 
a second new trial cannot be awarded: 
State ex rel. v. Adams, 76 Mo. 605, 
609; Boyce v. Smith, 16 Mo. 317; Hill 
v. Deaver, 7 Mo. 57. 

2 State ex rel. v. Adams, 76 Mo. 
609; Hill v. Deaver, 7 Mo. 57, Pratte 
v. The Judge, 12 Mo. 194; Boyce v. 


Smith, 16 Mo. 317; Wright v. Adams, 


12 Mo. App. 376. See Milliken v. Ross, 
9 Fed. Rep. 855; 4 Wood C.C, 69; 
Johnson v, Wilson, 1 Pinney (Wis.), 
65; Swimerton v. Stafford, 3 Taunt 
232; Fowler v. Ins. Co., 7 Wend. 
(N. Y.) 270. 

8 Burton v. Gray, 10 Lea (Tenn.), 
580, 582; Whitemore wv. Haroldson, 2 
Lea (Tenn.), 313; East Tenn & Ga R 
R. Co. v. Hackney, 1 Head (Tenn.), 
169, Turner v. Ross, 1 Hump. (Tenn ) 
16, 19; Ferrill v. Alder, 2Swan (Tenn.), 
77; Troy v. West, Meig’s (Tenn.), 163- 
Caruthers v. Crockett, 7 Lea (Tenn.), 
98. 

4 Ib. 

5 Lilshe v. Lucas, 53 Ill. 479. 

6 People v. St. Clair Cir. Judge, 37 
Mich. 131. 

7 Kuoxville Iron Co v. Dobson, 15 
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in Illinois and Mississippi it is held only to apply to trial courts,! 
and in Michigan it is held that a new trial granted by the 
Supreme Court on a writ of error is not a new trial within the 
meaning of the statute.?_ So, in Mississippi it is held that the stat- 
ute does not apply to cases where special exceptions are taken 
to the ruling of the court upon questions of law, and made dur- 
ing the trial, upon which alone the judgment is reversed by the 
Supreme Court and a venire de novo awarded.* 

2. In Real Estate Actions. — In real estate actions in a major- 
ity of the States of the Union either party is entitled to apply 
for a new trial as of right without showing cause.‘ In Illinois 
two applications may be made by either party.® The first appli- 
cation may be made without showing cause,® but the second is 
within the discretion of the trial court.’ In Iowa ** on'y one 
such new trial may be granted’’ (not one to either party as 
many statutes provide). In Michigan not more than two,’ and 
in Wisconsin, but one without cause.” 


XI AMENDMENT OF MOTION. 


Ordinarily a motion for a new trial cannot be amended by 
adding new grounds."" In Georgia the motion may be amended 
so as to include a ground that has arisen since the mak- 
ing of the original motion,” and where the motion is con- 


Lea (Tenn.), 410: Headrick v. Wise- Shackleford v. Bailey, 35 Ill. 387; 


hart, 57 Ind. 129; Shirts v. Irons, 47 
Ind. 445. 

1 Ill Cent. R. R. Co. v. Patterson, 
93 Ill. 290; Wilby v. Bonney, 35 Miss. 

2 Dennison v. Genessee Cir. Judge, 
37 Mich. 285 

8’ Wildy v. Bonney, 35 Miss. 77; 
Garnett v. Kirksman, 33 Miss.389; Ray 
v. McCoy, 26 Miss. 404. 

4 Provision binding on U. S. courts 
sitting in California: Equator Co, 2 
Hall, 106 U. S. 86. 

® 1 Starr & Curtiss’ Annot. Stat. IL, 
p. 989, par. 35. 

© Lowe v. Foulke, 103 Ill. 58; 
Chamberlain v. McCarty, 63 Ill. 262; 


Emmons v. Bishop, 14 Ill. 152. 

™ Vance v. Schuyler, 6 Ill. 160; 
Riggs v. Savage, 9 Ill. 129. 

§ Miller’s Annot. Code 1886, sec. 
5268. See Beckman v. Richardson, 28 
Kan. 648. 

® Howell’s Annot. Stat. Mich., sec. 
7822, 

10 Boland v, Gillett, 44 Wis. 329. 

1 Powell v. Howell, 21 Ga. 214, 216. 

122 In extraordinary case to be 
judged by the court in its discretion. 
Moore v. Ulm, 34 Ga. 365; Snelling v. 
Darrell, 17 Ga. 141. Contra, Riggins 
v. Brown, 12 Ga. 271. Motionis made 
amendable by statute: Ga. Code, sec. 
3503; Powers v. Savannah R. R. Co., 


1 

2 

) 
) 
’ 
ty? 

; 

15 

4 


608 MOTIONS FOR NEW TRIAL. 


tinued from time to time by order of court, it may be amended 
at any time before final disposition.! But whether the motion 
can be amended in the court below after judgment on writ 
of error reversing the grant of a new trial, even before 
remitter is entered is not settled.?- Where a new trial is granted 
on an agreed state of facts by the trial court and overruled by 
the Supreme Court, the movant may amend the motion before 
the judgment of the Supreme Court is made the judgment of the 
court below, by showing that the facts were agreed to under a 
mistake as to their truth.? The Missouri statute does not author- 
ize the filing of a supplemental motion after the expiration of 
the statutory time.* In an early Iowa case it was held that on a 
ground other than that of newly discovered evidence a motion 
filed within the statutory time might be amended by leave of 
court at any time during the term at which the trial was had, the 
amendment being germain to the grounds set out in the orig- 
inal motion.’ And in a very recent case in that State it is held 
that an amendment of a motion on the ground of newly discov- 
ered evidence filed more thanthree days after verdict (statutory 
time ), but during the term, may be considered, as the law does not 
require the motion on this ground to be filed within three days.‘ 
But in that State an amended petition for a new trial filed after 
the expiration of the statutory time, setting out new grounds, 
‘cannot be considered.’ It has been seen that a notice of inten- 
tion to move for a new trial cannot be amended after the expira- 


56 Ga. 471, 474; Ford v. Holmes, 61 
Ga. 419; Vanover v. Turner, 41 Ga. 
In Gano v. Wells, 36 Kan. 688, 
692, an amendment was allowed, but 
nothing said about the propricty of it. 
The brief of the evidence is amendable 


4R.S. Mo. 1879, sec. 1967; State 
v. Brooks, 92 Mo, 542. 

5 Snowden». Craig, 20 Iowa, 477. 
A priori this rule should apply to a 
motion made on the grounds of newly 
discovered evidence as where good 


577. 


at the hearing: Doggett v. Simms 
(Ga.), 4 Southeastern Rep. 909. 

1 Girardey v. Bessman, 62 Ga. 654, 
659. Soasto perfect brief of testi- 
mony: Hamilton v. Conyears, 25 Ga. 
158. 

2 Slater v. Manes, 54 Ga. 671, 672. 

8 Daniel v. Oliver, 49 Ga. 303. 


cause is shown, the motion on this 
ground may be made after term. 
6 Van Horn v. Redmon, 67 Iowa, 


689. See Spears v. Mt. Ayr, 66 Iowa, 
721. 

™ Harnett v. Harnett, 59 Iowa, 
401. 
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tion of the statutory time, for the reason that to permit it would 
be in effect to extend the time prescribed by statute.! By anal- 
ogy this rule should be applied to the motion itself, and the rea- 
son supporting it appears to be the foundation of the Iowa 
cases. 


XII. Errect or Fiuine THE Motion. 


As a general rule the filing of a motion for a new trial is a 
waiver of all exceptions previously taken and not expressly 
embodied in it,? but the contrary rule has been announced.’ 
A motion for a new trial is not a waiver of a writ of error.‘ 
A rule making it such is effective only by requiring the party 
to make the waiver a matter of record before the hearing of 
the motion.® A pending motion for a new trial, seasonably 
filed, keeps the cause in the trial court and so long as it remains 
undisposed of there can be no final judgment, within the mean- 
ing of the statute regulating appeals. At common law the 
motion for a new trial suspended the judgment and all its 
effects until it was disposed of. This rule has been adopted in 
Kentucky ‘ and IIlinois,* but in the latter State a motion after judg- 
ment will not have this effect.’ _Inthis country this rule of the 
common law has been generally supplanted by statutory provis- 
ions, and in order to obtain a stay of execution the proceedings 
prescribed by statute must be strictly pursued, as the pendency of 
the motion does not per se stay the execution. Where a stay is 


1 1X. 4, ¢. to next term: Taylor v. Genail, 10 Mo. 


2 Johnson v. State, 43 Ark. 391, 393. 

3 U.S. v. Dashiel, 4 Wall. (U. S.) 
182. 

4 Brown v. Evans, 18 Fed. Rep. 56. 

5 U.S. v. Hodge, 6 How. (U. 8.) 
279. 

6 Brown v. Evans, 18 Fed. Rep. 56; 
Louisville C. Works v. Commonwealth, 
8 Bush (Ky.), 181; N. Y.C. & St. L. 
R. R. Co. v. Doane, 105 Ind. 92. But 
amotion filed out of time, without 
leave of court, will not carry case over 


App. 250. 
7 Suspends judgment for every pur- 
pose: Turner v. Booker, 2 Dana (Ky.), 
335; Wright v. Haddock, 7 Dana (Ky.), 
254; Reynolds v. Horine, 13 B. Mon. 
(Ky.) 235. Buta motion to set aside 
an order overruling a motion for a new 
trial does not: Louisville Rock Line 
Co. v. Kerr, 79 Ky. 12, 14. 
8 People v. Gary, 105 Ill. 264; 
Hearson v. Grandine, 87 Ill. 115. 
®° Parr v. Van Horne, 40 Ill. 122. 
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desired an order of court to that effect should be obtained. The 
power of courts to temporarily stay the issuing of execution, is 
exercised in an almost infinite variety of circumstances, to the 
end that justice may be administered.! 


Sr. Lovurs, Mo. 


1Church v. Goodin, 22 Kan. 527; not operate as a supersedeas, unless 
People ex rel. Carpenter v. Loucks, 28 so ordered by the court.’? Court may 
Cal. 68; Eaton v. Caldwell, 3 Minn. demand security, etc.; Ga. Code 1882, 
184. ‘A rule nisi for a new trialshall sec. 3724. 


NOTES. 


Equat_y Divipep. — In the recent case of State v. Cottrili,! the Su- 
preme Court of Appeals of West Virginia bifurcated on the question 
whether a person indicted for a misdemeanor can waive his constitu- 


tional right of trial by jury. The opinion, as usual, is of immense 
length. 


A Svuaecestion To Reporters anp AvtuHors. — It is strange that re- 
porters and legal authors have never had the practical sense to put at 
the top of each left-hand page the name of the reports, together with 
the volume, so that the practitioner can accurately cite the case without 
turning the book over to look at the back. But two or three instances 
are known where reporters and authors have had the sense to do this. 


INTERVENING PeTITION IN THE FepERAL Courts. — This subject has 
recently received an intelligent decision at the hands of Judge Thayer 
of the Federal court of the Eastern District of Missouri, in the case of 
Boltz v. Eagon.? The court holds (Brewer, J., concurring) that, where 
property, assigned as provided in the Missouri statute for the benefit of 
creditors, has been seized under a writ of attachment issuing from the 
Federal court, in an action by a non-resident against the assignor, the 
assignee may intervene in the attachment suit, and have his right to the 
property determined. 


Dissentinc Orrxtons. — We notice from the current reports that they 
have taken to filing dissenting opinions in Massachusetts. We have 
understood that it had been for many years the practice of the Supreme 
Judicial Court of that State to suppress any knowledge of dissenting 
opinions ; so that every opinion, although that of a bare majority of 
the judges, carried with it the force of the united opinion of the full 
bench. A good many lawyers think that dissenting opinions ought not 
to be filed; but the argument against dissenting opinions proves too 
much, for it is equally an argument against all opinions. 


' 6S. E. Rep. 428. 


2 34 Fed. Rep. 445. 
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A Goop Appomtment.— The Federal bench has been recently 
strengthened by the appointment of Hon. John F. Philips to the office 
of judge of the District Court of the United States for the Western 
District of Missouri, in the place of Hon. Arnold Krekel, resigned. 
Judge Philips is a very strong lawyer, a man of firm integrity and ad- 
dicted to hard work. He was a member of our Supreme Court Commis- 
sion, and there did a great deal of very meritorious judicial work. , For 
nearly four years he has been the presiding judge of the Kansas City 
Court of Appeals, on which bench his strong judicial traits continued 
to manifest themselves. The only criticism which we have ever heard 
upon his character as a judge is that he is apt to be too hasty and ner- 
vous while presiding. This is a condition which falls to the lot of hard 
workers and seldom manifests itself in drones. But in this regard 
Judge Philips will be a very great improvement on upon his prede- 
cessor. 


LeGcat Apvertisinc. — Our friend, the New York Daily Register, has 
fallen into the tribulation which besets every legal journal which depends 
for its existence upon official advertising. Some political clique or ring 
have gotten up a legal journal called the New York Law Journal, and 
three of the presiding justices in New York City have filed a paper with 
the county clerk, assuming to designate that journal as the official 
journal. The Daily Register flies the following double-leaded announce- 
ment: ‘*The judges who signed this paper were wholly without juris- 
diction to sign it, and every publication made in reliance on such paper 
is void. We propose to test the validity of this action of the judges by 
every legal remedy which can properly be applied; but this prelimin- 
ary notice is given, that lawyers, in conducting their business, may not 
be misled to their peril.’ We do not notice any diminution in the qual- 
ity of the matter furnished by the Register, or in the value of its edito- 
rials, which are understood to be written by Mr. Austin Abbott. 


Supreme Court Commissions. — The craze for this method for reliev- 
ing overcrowded dockets of courts of last resort has not yet spent its 
force. They have them in California, in Kansas, and even in the new 
State of Colorado. They are all on substantially the same scheme. 
The legislature creates a sort of Supreme Court number two, or brevet 
Supreme Court, which hears causes and submits its opinions to the reg- 
ular Supreme Court for decision. The regular Supreme Court ap- 
proves them, and necessarily in a perfunctory manner, because they do 
not have the advantages of argument or the time for deliberation which 


= 
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the Commission had. In fact, the approval of the decisions of the Com- 
mission by the regular Supreme Court is the rankest farce ; since it is 
the concurrence of a bench of judges who have not examined the ques- 
tions by the proper process, in the work of another bench of judges 
who have examined the questions by the proper process. The result is 
that the Commissions are mixing up and unsettling the law wherever 
they are tried. The true system is to strengthen the courts of last 
resort, not to create brevet or supernumerary courts without any con- 
stitutional warrant therefor. 


LAWYERS ON THE PRESIDENTIAL T1cKET.—The bar shows up pretty well 
this year on the presidential tickets of the leading parties. Mr. Cleveland 
was, before entering political life, a lawyer in Buffalo, though not an emi- 
nent one. His associate, on the ticket, Mr. Thurman, was for four years 
a justice of the Supreme Court of Ohio and took high rank asa jurist. He 
is the superior of Mr. Celveland in every sense of the word. The renom- 
ination of the latter has been, as his original nomination was, controlled 
by mere expediency — the necessity of carrying the State of New York. 
The nomination of the former was due to a sentiment very creditable 
to the convention which made it. The head of the Republican ticket, 
Gen. Harrison, was some twenty years ago reporter to the Supreme 
Court of Indiana. Though not entitled, perhaps, to be regarded as a 
lawyer of great distinction, he has for many years stood atthe head of 
the profession in his State, and is understood to have accumulated a 
competency from his practice. His colleague on the Republican 
ticket, Mr. Morton, seems to have been placed there out of deference 
to the business community. He is a banker in New York City, has 
served one term in Congress with distinction, and has held the office of 
envoy of the United States at Paris. The Prohibition ticket —-the 
very existence of which moves laughter — has at its head a successful 
business man, Gen. Clinton B. Fisk. 


A Court Erectep to CLear tHe Docker. —The present Supreme 
Court of Tennessee was elected on the so-called ‘‘ clear-the-docket ’’ 
ticket. The bar and people rose up in arms against the denial of jus- 
tice which had resulted from the great arrears in the business of the 
Supreme Court of that State, and they elected a ticket, composed 
mostly of new judges, on the pledge that they would work with such 
methods as would clear the docket ; and, if we are correctly informed, 
they have kept the pledge. In two years they decided over two thou- 
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sand cases. They did it by limiting argument to fifteen minutes, by 
writing opinions only on questions of special importance, and in many 
cases, by putting their heads together and delivering their decisions 
from the bench at the close of a fifteen minutes’ argument. Of course 
this system leads to very unsatisfactory results in particular cases. It 
results in a great many bad decisions, and, even where opinions 
are written, in a great deal of bad law. The opinions written 
by the *‘ clear-the-docket ’’ court will never take high rank in the 
professional estimation. But the court has achieved the end of pre- 
venting a denial of justice through long delay in the hearing of causes. 
Once in possession of its docket, it will be able to proceed with its work 
in a more sedate and satisfactory manner. Nor is it entirely clear that 
the decisions hastily pronounced by a bench of judges after an oral ar- 
gument are less apt to reach the real justice of the case, in the greater 
number of instances, than decisions which are put in the straight jacket 
of the technical law. Indeed, in this regard it is greatly to be doubted 
whether, in small cases, appeals are beneficial to justice at all. 


Tue Natioxat Bar Assoctation. — This organization, the call for 
the first meeting of which was referred to by us in a former number,! 
met at Washington, in pursuance of the call, and perfected an organiza- 
tion. We have seen no reason to change the view previously expressed 
by us with reference to this movement. The number of members of 
the profession who can afford to devote gratuitous time to work of this 
kind is limited. It is not sufficient to sustain two healthy national as- 
sociations. The movement which has resulted in the formation of the 
second association is therefore unfortunate ; since it can have no other 
effect than to draw off strength from the older body, the American Bar 
Association ; whereas this new spasm of effort should have been directed 
towards strengthening, improving and making more useful the éxist- 
ing association. The chief objects of the new association, according to 
its constitution, are to promote the unification, so far as practicable, of 
the laws of the various States which relate to matters in which the peo- 
ple of the United States have a common interest, such as the laws of 
descent, of wills, of conveyances, of marriage and divorce, of limita- 
tions of actions, for the settlements of estates, the laws affecting comity 
between the States and the extradition of criminals, those concerning 
commercial paper, and all other laws which may from time to time be 
designated by the association as proper subjects of unification ; to study 


1 22 Am. L. Rev. 271. 
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the condition and promote the improvement of the judicial system of 
the States and of the United States, and to promote among members of 
the association a knowledge of the laws of the various States and the 
United States. We have not received the proceedings of the first meet- 
ing of this body, which we learn have been published in pamphlet form 
and sent to some of our contemporaries. We suppose from this fact 
that the National Bar Association does not intend that we shall become 
its organ. We shall, however, possess our souls in patience, so long 
as we are not ousted of our organship of the American Bar Association. 
We learn that the National Bar Association holds its first stated meet- 
ing at Cleveland, on the 13th of August. 


Recent Movements 1x Law Reportinc.— The purchase by the Ban- 
croft-Whitney Co., of San Francisco, of the American Reports, con- 
necting it with their American Decisions, with which it connects chron- 
ologically, and continuing the series under the name of the American 
State Reports, is a very important movement in law reporting, and 
promises to give such of the profession as desire it a select library of 
American Reports, chronologically arranged, from the earliest period 
in our jurisprudence to the latest. We have heard it said that the 
West Publishing Co., of St. Paul, have in contemplation the still bold- 
er movement of reprinting all the American reports prior to the com- 
mencement of their Reporter system, which indeed covers all the States 
and territories. Whether they will be able to do this, or whether they 
will have the hardihood to attempt it, remains to be seen. We trust 
they will. Their enterprise has surprised everybody. It would be a 
great boon to the legal profession if the reports of all the States could 
be had at the uniform price of $1.00 per original volume, printed in a 
reasonably legible style ; and we do not see why it cannot be done. We 
would suggest to that enterprising house that it is time to begin their 
comtemplated invasion of Canada. There is no reason why the great 
scheme of law reporting, such as they are carrying on, should not include 
our sister republic, which must soon be united with us politically. The 
reports of the courts of that republic are very high in price — much 
higher than ours —and there is no reason why this state of things 
should continue. 


Questions oF Law anp oF Fact. — A question which runs through 
all sorts of actions, whether tried in a legal or an equitable forum, is 
whether certain questions are to be decided as questions of law or as 
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questions of fact. This question is one of especial importance in cases 
which are tried by juries, or by judges or referees sitting as juries; 
since their conclusions of law are ordinarily the subjects of appellate 
revision, whilst their conclusions of fact are not, if there is any evidence 
tending to support them. Notwithstanding the importance of this 
subject, it is almost entirely omitted from the indexes of the books of 
reports and legal treatises. Multitudes of cases can be cited upon it, 
and yet it is dismissed in the standard works on evidence of Greenleaf 
and Taylor in afew pages. In Stark’s Missouri Digest it is classified 
under the title, Questions of Law and Fact. In the new series of the 
United States Digest it is classified as a sub-title under the title, Jury; 
and although the general classification of that digest is most excellent, 
it is to be said in this case that there would be just as much logic in 
classifying it under the title of Judge. Nevertheless, we ought to be 
thankful that the compiler of that most important work has classified it 
somewhere, and that in each volume he has grouped a mass of decisions 
which touch upon this question. On the simple proposition, under what 
circumstances fraud is a question of law and under what a question of 
fact, several hundred cases could be collected; and on the question, 
when negligence is a question of law and when a question of fact, the 
number of cases which might be cited’ would run into the thousands. 


Tue New Law or ‘‘ Trusts.’ —The ‘ trust business ’’ received a set- 
back the other day in a decision of the Supreme Court of Tennessee. 
Four corporations, engaged in manufacturing cotton-seed oil at Mem- 
phis in that State, formed what was variously designated in their agree- 
ment as a ‘** combination,’’ ‘* syndicate’’ and ‘‘ partnership.’’ This 
‘** combine ’’ was on the genuine ‘‘trust’’ plan. The contracting cor- 
porations agreed to select a committee, composed of representatives 
from each corporation, and to turn over to this committee the proper- 
ties and machinery of each mill, to be managed and operated by this 
committee, through officers, agents, and employees selected by them, 
for the common benefit, the profits and losses of such operation to be 
shared in proportions agreed upon. This arrangement was to last one 
year; but, with consent of all, might be renewed for two additional 
years; and, as appears, was at the end of the first year renewed for 
two other years, terminating August 1, 1887. The facts clearly es- 
tablished that the possession of the several mills was turned over to this 
executive committee, and that they were operated by these managers 
thenceforward under the name of the ‘* Independent Cotton-Seed Asso- 
ciation.’”’ While the agreement was in force, one of the members of 
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the ‘* syndicate ’’ got tired of the arrangement and desired to draw out of 
it, but was refused the possession of its mill in the hands of the manag- 
ing committee. Thereupon it brought an action of unlawful detainer 
to recover the same, and succeeded, both in the trial court and in the 
Supreme Court.! The latter court held that it is beyond the power of 
manufacturing corporations in that State to enter into partnerships with 
each other ; that this attempted partnership was illegal, or, going back 
to asomewhat worn expression, ultra vires ; and finally, that the contract 
had not been executed in such a sense as precluded the plaintiff from 
terminating its further execution. A valuable opinion was written by 
Lurton, J., and the decision is right beyond all question. 


Nor Srrictty True. — We admire the energy of the West Publishing 
Company and cannot say too much in favor of their Reporter System and 
especially in favor of their.American Digest. But the statement that 
their National Reporter System ‘‘ places within the reach of the practi- 
tioner of moderate means the entire reports of the United States’’ is 
not strictly true. There are two appellate courts of last resort in Mis- 
souri which perform two-thirds of the appellate judicial work in that 
State, whose decisions are not reported at all in the National Reporter 
System. The decisions of the appellate courts of Illinois, a very ex- 
cellent series of decisions and most of them final, are not reported at all 
in that system. 


Tue Uncertainty or THE Law. —Some of our legal exchanges do 
, not concur with Mr. Justice Cooley in the optimistic views upon this 
question which find expression in his paper published in our last issue. 
The Maryland Law Record says: — 


“The learned judge does not refer to the fact that courts are continually 
qualifying, distinguishing and reversing their former opinions; that different 
courts of the highest authority arrive at entirely opposite conclusions on funda- 
mental points of law — such as the validjty of a common-law marriage without 
a religious ceremony; that appeals are often carried through three or four 
courts, each one in turn reversing the one below; that upon a given state of 
facts the judges of the highest courts are often equally divided in opinion; 
that there are many questions — scores of questions—that are unsettled, and 
undecided, and whose answer can only be rendered certain by the decision of a 
higher court or by the stronger authority of legislative command. When it is 


1 Mallory v. Hanauer Oil Works (Tenn.), 8 S. W. Rep. 396. 
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said that the law is uncertain, such considerations as these are to be included, 


and we must not merely inquire whether one can hold his life and property in 
peace and security.” 


The Albany Law Journal, in like manner, finds itself unable to regard 
the question of the certainty of the law in the same optimistic light. 
Referring to the same paper, it says: — 


‘<Tt is rather amusing that the learned judge should select this topic for the 
particular meridian of Georgia, where the people, a quarter of a century ago, 
found the common law so uncertain that they codified it, and have been living 
under a code ever since. Whether this was forgetfulness or reproach on the 
part of the writer we donot know. The key-note of the discourse is this: the 
law must be certain, for otherwise we could not have got along so well as we 
have done; and who dares deny that we have got along well? The judge thinks 
the law is by far the most certain thing in the world —more certain ‘than any 
thing else, even in physical nature, or in the realm of mind or morals;’ more 
certain than the winds, because there is sometimes a cyclone; more certain 
than the seasons, because they vary in degrees of heat and cold; more certain 
than science or theology. He takes up several familiar branches of law and 
pronounces them certain. The Federal law is certain, he thinks, although he 
forgets the decisions on the greenback question, and he does make an exception 
of the Dartmouth College case. As to the family relations, he asks, ‘has any 
one been in doubt as to how under the law he might form the relation of mar- 
riage? ’— evidently overlooking the fact, evidenced by an extract in the last 
number of this journal, that the law lords of England stood equally divided on 
the question whether a marriage celebrated by a sham priest was valid, and the 
fact that on the question of the validity of a marriage per verba de futuro with 
consummation, the House of Lords and the United States Supreme Court stood 
equally divided in opinion. He pronounces the law certain in respect to the 
estates of decvased persons. This at a time when the books are full of conflict- 
ing decisions about charitable trusts! He has the same opinion about commer- 
cial and stock transactions, and real estate holding and transfers. And he sums 
up as follows: ‘With customs we do well,’ says the proverb, ‘ but statutes 
may undo us;’ and our laws we do not forget are still for the most part custom- 
ary. The power to legislate, the people of America have discovered, unless 
carefully restrained and limited, is quite likely to prove a ‘ power to frame mis- 
chief by a law;’ and by their constitutions they give special and careful atten- 
tion to the necessary restraints. There is no legislative omnipotence in America, 
nor ever likely to be.’ We might finda succinct and conclusive answer to 
all this assertion by shaking in the learnéd judge’s face the volumes of over- 
ruled cases, the recent work entitled ‘The Conflict of Judicial Decision,’ or 
even some of his own excellent treatises which have done much to show forth 
the uncertainty of the law. But few men will be found so bold or so hopeful as 
this eminent writer. Most men admit that the law is uncertain, and argue that, 
in the nature of things it must be and must continue so. We admit that it is; 
we believe that it need not continue so. The law is so uncertain, contradictory, 
obscure and fluctuating, that from the rising-of the citizen in the morning till 
his lying down at night, although he is amenable to law and held to know it, 
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there is not a single transaction of his life in regard to which he can be sure of 
the law. He cannot indorse a note, or hirea house, or insure his house or his life, 
or engage a servant, or buy a farm, or take a journey by any hired conveyance, 
or speak of the conduct of his neighbor or a public man, or send a telegram, or 
ship goods, or deposit a note for collection, or fall on an icy sidewalk, or keep a 
dog, or fail in business, or make his will, or do any thing else, with any reasona- 
ble assurance as to what the law is at the time or may be when the act is called 
in question. And this fact is what gives employment to seventy thousand law- 
yers and causes the publication of one hundred volumes of judicial reports in 
this country every year, to say nothing of a cloud of text-books. There were 
doubtless wise men in Noah’s time who insisted that the down-pour was only a 
shower, but they were no more seriously mistaken than the wise men who in- 
sist that the law in not uncertain.” 


Tue Courts anp Party Porttics. — There is a publication in New 
York City called the Court Journal, which professes to be the organ of the 
district courts of that city, which district courts, we believe, are courts 
which have a jurisdiction corresponding to that of justices of the peace 
in civil cases. It now flies at its mast-head the names of candidates 
for the offices of President and Vice-President of the United States, and 
illustrates in a conspicuous degree the degrading connection which sub- 


sists in the administration of justice and party politics in New York 
City. 


ImpuTED NEGLIGENCE. — A recent decision of the Supreme Court of 
Indiana! looks very much like an attempt to keep alive the discarded 
and repudiated doctrine of Thorogood v. Bryan.? Several persons 
were riding in a wagon, the driver of which was partially intoxicated. 
As they approached a toll-gate, the driver, intending to drive through 
the gate without paying the toll, struck the horses, and they plunged 
forward. The toll-keeper at the same time attempted to close the gate 
so as to prevent their passage. The pole of the gate came in contact 
with the wagon, throwing the passengers out. One of them brought an 
action for damages. It was held that she could not recover. The 
court placed its conclusion on the ground of contributory negligence. 
But the only contributory negligence was that of the driver, and there- 
fore the decision has the effect of reviving the old, obsolete and repu- 
diated doctrine of imputed negligence, which was recently stamped out 
in England by the overruling of the case of Thorogood v. Bryan, and 


1 Brannen v. Kokomo, etc., R. Co. 28C. B. 115. 
(Ind.), 17 N. East. Rep. 202. 
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which has been almost, if not quite, universally denied in this country. 
So far as appears, the only ‘* contributory negligence ’’ of the plaintiff 
was not tendering fare before arriving at the toll-gate. 


Henry GeorGe anp New Jersey Pusiic Poricy.—In Hutchins vy. 
George,‘ the Court of Chancery of New Jersey have come in contact with 
the writings of Mr. George in such a way as to compel the court to say 
whether or not the distribution of those writings could be regarded as 
a charity. The executor of a will asked the court for a construction of 
it. The will contained the following clause : — 

*« Lastly, all the rest and residue of my estate, of any and every form, kind and 
description whatsoever, I hereby give, devise, and bequeath, under the name of 
The ‘Hutchins Fund’ to Henry George, the well-known author of ‘ Progress and 
Poverty,’ his heirs, executors and administrators, in sacred trust for the 
express purpose of ‘spreading the light’ on social and political liberty and jus- 
tice in these United States of America by means of the gratuitous, wise, effi- 
cient, and economically conducted distribution all over the land of said George's 
publication on the all-important land question and cognate subjects, including 
his ‘ Progress and Poverty,’ his replies to the criticisms thereon, his ‘ Problems 
of the Times,’ and any other of his books and pamphlets which he may think 
it wise and proper to gratuitously distribute in this country.”’ 


There were certain other provisions which need not be considered. 
Following the example of Lord Eldon in a suit which touched the 
piracy of the copyright of Byron’s ‘‘Cain,’’ the court took time to 
read some portions of the works of Mr. George which had been offered 
in evidence, and found therefrom that he characterized the existing sys- 
tem of land tenure as ‘‘ robbery ;’’ from which the court concluded that 
the diffusion of such sentiments was not a ‘‘ charity,’’ a bequest for 
which the courts would enforce. They therefore held that the testator 
died intestate as to so much of his estate as he had attempted to dis- 
pose of by this paragraph of his will. In giving the opinion of the 
court, Mr. Vice-Chancellor Bird, among other things, said :— 


‘The exception to which I have adverted has reference to what Mr. George 
says with respect to the claim of land-owners to compensation. He says: ‘It 
is not merely a robbery in the past, it is a robbery in the present, —a robbery 
that deprives of their birth-right the infants that are coming into the world. 
Why should we hesitate about making short work of such a system? Because 
I was robbed yesterday, and the day before, and the day before that, is it any 
reason that I should suffer myself to be robbed to-day and to-morrow? Any 
reason that I should conclude that the robber has acquired a vested right to 


1 (N. J.) 14 Atl. Rep. 108. 
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rob me?’ Again, he says? ‘ Historically, as ethically, private property in land 
is robbery.’ Clearly, the author, in these passages, not only condemns existing 
laws, but denounces the fact that the title to land in private individuals is 
secure as robbery, as a crime. It is this aspect of the case which leads me to 
the conclusion that the court ought to refuse its aid in enforcing the provisions 
of this will. Whatever might be the rights of the individual author in the dis- 
cussion of such questions in the abstract, it certainly would not become the 
court to aid in the distribution of literature which denounces as robbery, as a 
crime, an immense proportion of the judicial determinations of the higher 
courts. This would not be charitable. Society has constituted courts for the 
purpose of assisting in the administration of the law, and in the preservation of 
the rights of the citizens, and of the public welfare; but I can conceive of 
nothing more antagonistic to such purpose than for the courts to encourage, by 
their decrees, the dissemination of doctrines which may educate the people to 
the belief that the great body of laws which such courts administer concerning 
titles to land have no other principle for their basis than robbery. I have 
sought to overcome the view just expressed by striving to bring the books of 
Mr. George within that branch of the opinion in Jackson v. Phillips, supra, 
which maintained that efforts to produce a change in public opinion on the sub- 
ject of slavery by the publication of books, newspapers, speeches, and lectures 
was charitable; but I have not been able so to do, for the reason given. How- 
ever radical the works of Mr. George may be, however much in conflict with 
prevailing convictions or prejudices, I can find but the one thing in them that in 
any sense makes it my duty to say that the court cannot regard the bequest as 
charitable. If I am correct in the foregoing view, the testator died intestate as 
to all of his estate not disposed of by the three first paragraphs of his will. I 
will advise a decree in accordance with these views.”’ 


Lord Eldon himself could not have rendered a narrower decision. In 
fact, the decision is unworthy of an enlightened modern tribunal. 
Charities are upheld for grossly superstitious purposes. The widest lat- 
itude is allowed in support of the right of a man to dispose of his property 
by will, in determining what is and what is nota charity. Certainly, it 
would not be unlawful for a man to expend his money in distributing 
the writings of Mr. George in his lifetime. There is no law, common 
or statute, which condemns the distribution of writings of that sort. 
They do not attack the existing system of public or private morals. 
They do not attack any religious faith. They are simply the arguments 
of a theorist upon political questions. The fact that a man condemns 
an existing law as robbery is no reason whatever for saying that the dis- 
tribution of a book making such a denunciation is not acharity. There 
are many existing laws as to which half of the country are ready to say 
that they do not stand on a higher plane than robbery. It may be that 
Vice-Chancellor Bird himself would say this in regard of some of our 
customs laws. Certainly, a very large number of the American peo- 
ple entertain no better opinion of those laws than is expressed by the 
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use of the wordrobbery. Does it therefore follow that a judge who en- 
tertains a different opinion is empowered to say that the distribution of 
a book advocating the repeal of such laws may not be regarded as a 
charity, in a country where the widest freedom of opinion and discus- 
sion is not only tolerated but encouraged? In fact, there are but two 
or three States in the Union which could well produce a decision so nar- 
row, and New Jersey is one of them. 


America Rutep sy Lawyers. —Hon. D. H. Chamberlain, of New 
York, in his oration before the Harvard Law School Association at its 
recent annual meeting, upon ‘‘ Some of the present Needs and Duties 
of Our Profession,”’ said that the first great need of our profession is 
a mental training and preparation for the study of law which shall 
touch the highest practicable point of breadth, accuracy and complete- 
ness ; and the second need of our profession is the study and mastery 
of the principles of law. Following out the subject, he spoke of the 
profession, its usefulness, its honor and its power, past and present, 
saying: — 


‘«There is another aspect of the profession of law which may well be consid- 
ered on occasions like this — what may be called its public side. The historical 
prominence of lawyers, or those trained as lawyers, in the public life of the 
country is unquestionable. Statistics of this fact at any period of our history 
are almost startling. Probably from the earliest periods of the civil experience 
of America, the relative number of lawyers at any given time engaged in the 
public service and their relative influence has been greater than in any other 
contemporaneous nation, and contrary, perhaps, to the general impression, 
their relative prominence and influence is not diminished or diminishing now. 
Every member of the present national executive — the President and the Cabi- 
net — is now a lawyer, though only ove of the eight need be. The membership 
of Congress shows now, as at all times, the preponderating number as well as 
the leadership of those who have been trained in legal studies or practice, It 
is not hard to explain the fact. The causes are general and fundamental in 
their nature. For example, we seldom, I think, reflect duly upon the fact that 
the field of the direct application of law — statutes —is wider here than else- 
where. Our inheritance of governmental customs and traditions is small. In 
England, France or Germany the training essential or most advantageous for 
public life consists, broadly speaking, in familiarity with the history, practices, 
ancient and unbroken traditions, immemorial usages, of the government, the 
mastery of which, in the sense of statesmanship, requires the most highly disci- 
plined powers of mind, the most specialized and prolonged training, but not of 
necessity the particular discipline or knowledge of the lawyer. Here, on the 
contrary, our great governmental departments, functions and agencies have 
been created and are regulated almost wholly by statutes which must be con- 
strued by the methods and rules with which lawyers are necessari'y as law- 
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yers most familiar. Ina word, prescription prevails there, statutes here. I 


do not readily recall one English statesman of the present or the last generation 
of the first rank who owed much of the fortune or fame of his earlier or later 


career to studies or experience as a lawyer. On the other hand, except Wash. 
ington, I do not readily recall one American statesman of the same period of 
high rank, who did not obviously find his earliest opportunities of public service, 
as well as the conspicuous power and success of his career, in the peculiar 
training which legal studies or professional legal life had given him. I would 
not be thought to infer from this fact that legal training and experience are 
generally best adapted to develop and train the statesman-like faculties and 
habits of mind. I think there are some grave defects in such training for pub- 
lic life, even ia this country. I think I observe that our greatest statesmen 
have contended against some disadvantages and limitations arising from the 
nature of their studies and life as lawyers; but that the fact that lawyers are so 
largely the sources of authority on public questions here, as contrasted with 
those of other modern constitutional governments, is a constant cause of their 
predominating number and influence in our public life can hardly be disputed. 
Add to this the consideration of the nature of our government and civil life, a 
democratic republic, moving on lines traced by a written constitution and based 
on a practically universal suffrage, and we cannot fail to see how to the oppor- 
tunities and advantages for public life afforded by the lawyer’s profession is 
added the incentive of responsible citizenship and the spur of a free popular 
career, carriere ouverte aux talens. Thus comes to pass, thus has come to pass 
the fact of the vast disproportion of lawyers in our highest public places—a 
result natural and unforced, determined by the conditions of our history, our 
form of government and our political society.”’ 


The president of the Association, Hon. James C. Clark, of New 
York, in his after dinner speech took up this line of thought, and said : — 


‘Man is a social animal, and can never under any circumstances unite 
together except on the basis of the establishment of a series of rules, 
and these rules will ever conform to a greater or less degree to an ab- 
stract ideal of justice; and therefore we never need have any fear of anarchy, 
for anarchy is impossible. I remember a happy expression given to this 
thought by one of the great statesman of the Revolutionary period, Fisher 
Ames, who was insisting and urging in the Senate for the adoption of the 
Jay treaty, and, insisting that it was a simple measure of justice, said: 
‘If all the miserable reprobates who have met their fate upon the gallows 
should be permitted to return to life, were suffered to come together and 
allowed to form a civil society by themselves, they would soon find them- 
selves obliged to make justice, that justice of which they had been the 
victims, the fundamental rule of their State.’ I remember being told 
some years ago, by a very intelligent gentleman, himself a university man 
though not a lawyer, engaged in very large business operations, and who 
has borne congressional honors —I remember his saying that this country 
is ruled by lawyers and always should be, a sentiment in which I think 
you will concur. He said it was ruled by lawyers, and if you look at it 
you will find that such is the fact and always was the fact, and we may 
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credit it upon this occasion without any exercise of presumption. Who 
was it that, in the Revolutionary period, shaped and formed the impulses 
of independence and kept them from degenerating? Who shaped the immortal 
Declaration of Independence but lawyers, and university lawyers at that? 
Who, afterwards, when revolution had achieved successfully its object, laid 
broad and deep the foundation of nationality in a constitution and a system 
of government which has found itself capable of supporting the mightiest 
fabric of civil society known in ancient or modern times? They ware the 
Adamses, the Jeffersons, the Madisons, the Randolphs — lawyers and nniver- 
sity men, all of them. And who, in later times, have presided over the 
great changes which have taken place from time to time in our govern- 
mental ideas and notions? Who has been enabied to adopt the fine element 
which mark national problems and fixed them in the enduring form of 
statutory law? The lawyers. How should we get along without them? 
I therefore say with truth that the cultivation of the science of the law 
and the administration of justice is easily the first of human interests, 
and that is why I think it should be held to be the most important of all 
pursuits and purposes which are and should be cultivated and encouraged ina 
great university.”’ 


Bratxs AnD Lees. — Mr. Chamberlain’s oration, above referred to, 
seems to have given direction to the thoughts of the other after dinner 
speakers. Mr. C. C. Beaman, of New York, of the law tirm of Everts 
& Choate, proceeded to show the advantage of a proportionate com- 
bination of brains and legs in the practice of the law. He said: — 


‘“‘T remember when I went to New York, I went from Boston, this brainy 
place, to a place where I knew I had to struggle, and I carried a letter of intro- 
duction to Benjamin D. Silliman. Isaid to him, ‘Here is my letter of intro- 
duction,’ and he said: ‘Young man, here is New York,’ [applause] and he 
said: ‘There are two things you wanc for success in New York; one is brains — 
(that of course I had) — and the other is legs, and the legs are just now as im- 
portant as brains.’ You have heard from the other representative from 
New York about brains to-day; he tells us about the knowledge of Greek and 
Latin. ButIamonthis other question of legs; I don’t mean simply the legs 
that you stand on to address courts or juries or lawyers, but I mean legs that, 
when we are in the tug of war, give strength to us, that when we are running 
enable us to go. He meant that in New York you must have brains to succeed; 
in the contest we are waging everywhere, you have got to have power tu go — 
your client wants to get there and he wants you with him, not to help him to do 
a dishonest thing, but to see that he gets his honest rights.” ; 


George 0. Shattuck, Esq., of Boston, being next called upon, 
said: — 


‘As to this matter of legs, that was a very good story of Brother Beaman, 
and it illustrates very well the New York practice. I have a litue story to tell 
which perhaps illustrates a little better the Boston practice. When I began to 
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practice law I went in with a very wise man as partner, and I remember that 
one of the first pieces of advice that he gave me was: ‘ Shattuck, learn to have 
a strong seat in yourchair.’ Now, I have no doubt that legs are very good, and 
[have no doubt it is very valuable in New York, but as for Boston practice I 
would repeat what my own partner said more than twenty-five years ago, ‘ Re- 
member and have a strong seat in your chair.’ ”’ 


Mr. Alfred Hemenway, of Boston, following up this topic said: — 


“My friend Beaman, the representative of Harvard in New York, translate, 
Demosthenes’ definition of oratory, ‘action, action, action’ as ‘legs, legs, 
legs.’ No wonder he thinks there ought to be some amendment in that direction. 
Ican say ditto to the oration of the orator of the day, and I can give you from 
hearsay an object lesson from General Butler. As the story was told, he, in 
compauy With another youth somewhere about 1840, was in the court room at 
Lowell, and desired to be examined for admission to the bar by the judge who 
was then presiding in the Court of Common Pleas. The judge said: ‘ Very 
well, I will examine vou; come to my room atthe hotel.’ He went, and the 
first question put, as was always the case in examinations of years ago, ‘ What 
isthe rule in Shelley’scase?’ Butler’s friend said — he was a literary man by the 
way — ‘Iam not quite positive, but as I remember it, it is when a man is an 
atheist, and squanders his property he can be put under guardianship.’ [Laugh- 
ter.] ‘What does this man mean?’ ‘Why,’ said Butler, ‘he refers to the poet 
Shelley.’ He then turned to Butler and said, ‘I noticed you in court this morn. 
ing. Did you catch the drift of the case on trial?’ ‘Ithink so.’ ‘What was 
it?’ ‘Well, it was that if a minor during minority signs a note, and then, after 
becoming of age, he promises to pay that note, will that promise inure to the 
benefit of an indorsee?’ ‘That’s it exactly.’ ‘And,’ said Butler, ‘I think you 
ruled wrong.’ ‘What do you mean, sir?’ ‘ Well, there is a case in question 
that says it will inure to the benefit of the indorsee, and you say it would not. 
Butler was admitted to the bar, and there were no further questions asked.”’ 


Tue Lorp Mayor’s Banquet to JupGes. — The Law Times (Lon- 
don) contains the following account of the banquet given by the 
Lord Mayor of London to the Judges: — 


‘““The Lord Mayor and Lady Mayoress entertained Her Majesty’s Judges at 
the Mansion House, on Wednesday. Many barristers and ladies were also 
invited, and among those present were the Lord Chancellor, the Earl of 
Selborne, Lord Fitzgerald, Lord Macnaghten, Lord Justice Cotton, Lord 
Justice Lindley, Sir James Hannen, Lord Justice Bowen, Lord Justice Fry, 
Mr. Justice Manisty, Mr. Justice Cave, Mr. Justice Mathew, Mr. Justice 
Kay, Mr. Justice Chitty, Mr. Justice North, Mr. Justice Day, Mr. Justice 
Smith, Mr. Justice Stirling, Mr. Justice Kekewich, Mr. Justice Grantham, 
and Mr. Justice Charles. The Lord Chancellor, responding to the toast 
of “Her Majesty’s Judges”? said there were two mistakes sometimes made in 
regard to judges. He did not think that any one of his friends on whose behalf 
he was returning thanks, would pretend that he was indifferent to the judg- 
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ment of his fellow-men as to his character and conduct. On the other 
hand, for a judge to have regard to the popularity of this or that partic- 
ular decision that he might feel it his duty to pronounce would be incon- 
sistent with that absolute impartiality and determination to do his duty which 
was now, and he believed had for some centuries been, the characteristic 
of an English judge. The Attorney-General, in responding to the toast 
of “The Bar,” said that during the last few months an idea had been 
revived which had found some support — namely, that it was desirable that the 
Bar of England should abandon some of its ancient responsibility, duties 
and privileges and become part of, or take into its ranks, another body, 
Nothing, in his opinion, would be more disastrous to suitors and to all 
whose interest it was that the law should be administered straightforwardly 
and uprightly by both advocates and judges, and nothing could be more 
disastrous to the Bar. It would be out of place for him on that occasion 
to enter into any arguments, but he might be allowed to say that he con- 
sidered it of the highest importance to the study and practice of the law 
that there should be a body of men who devoted themselves to nothing 
else but pure advocacy and the advising of clients.” 


The Chicago Legal News, in reprinting the above, expresses the 
wish that the mayor of that city would give a banquet to the judges of 
that city— adding that they are just as good and deserving as 
the English judges. They are deserving men, no doubt, and worthy 
of a banquet at the hands of the mayor of Chicago; but taking 
them together, unless we are misinformed, they are a judicial body 
of no great strength, and it is the height of extravagance to compare 
them in point of ability with the English judges. In point of ability 
they sustain about the same relation to the English Judges which 
justices of the peace sustain tothem. A bar educated (or uneducated) 
as ours is, will never recruit a judicial bench, especially under the elec- 
tive system, with judges equal to those of England. 


Tue New York Supptement. — The West Publishing Company have 
commenced the publication of what they call ‘‘ The New York Supple- 
ment’’ to the National Reporter System. This embraces the decisions 
of the intermediate and lower courts of record in the State of New York. 
It is furnished at $12.00 per year, or for subscribers to their whole 
series, at $10.00 per year. In their prospectus the following language 
appears :— 


*“‘The high standing of these courts, and especially the Supreme Court, to- 
gether with the immense variety in the litigation of the Empire State, gives 
these reports a more than local interest and value, as shown by the frequency 
with which the reports of Hun and Barbour are cited in the courts in all parts 
of the country. The numerous practice cases especially will be of great value 
to all lawyers practicing under codes.” 
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There is gross exaggeration in the above quotation. No collection 
of cases can be raked together in English-speaking Christendom which 
contains such an amount of contradictory, confusing and ill-digested 
trash as the reports of the intermediate courts of the State of New 
York. In addition to the fact that these decisions are not final, and 
that many of them continue to be quoted as authority after they have been 
reversed upon appeal, it may be said that the courts whose decisions they 
are are composed of elective judges ; that in New York City some of them 
have been in times past, notoriously corrupt; that some of them have 
been impeached ; and that, as the price of their candidature for their 
oflices on the party ticket, they are assessed and made to pay a sum of 
money so large that they literally buy their offices. This is notorious 
the country over. This supplement is not issued on account of any in- 
trinsic value in the reports of the cases which are reported, though many 
of them are good cases; but it is issued merely as a money-making 
scheme, in deference to the fact that New York is a great State, and 
that, in a bar so numerous, subscribers enough can be obtained to float 
such a concern and make it pay. It would have been a God-send to 
the profession outside of the State of New York, if the reports of 
Barbour, Howard, Abbott, Lansing, and Hun had never been inflicted 
upon them. There are many able and excellent judges in those courts, 
especially in the country departments, and there are undoubtedly good 
decisions in those reports, and many of them; but life is too short to 
winnow the wheat from the abominable chaff. Now let us have a Can- 
ada Supplement as a preliminary to the annexation of that country. 


AnotHer Harvest. — Another crop of law graduates has been har- 
vested by the various law colleges of the country. It is speaking mod- 
erately and justly to say that not one of them has had, in his law school 
course, the training which should be required as a prerequisite to the 
right to practice law. The longest term of any law school in the coun- 
try is three years, and there are law schools which turn out graduates 
after a course of one year, conferring upon each case the degree of 
LL. B. Whatatravesty! Whatafarce! ‘* The law,’’ said Mr. Justice 
Story, ‘tis a science of such vast extent and intricacy, of such severe 
logic and nice dependencies, that it has always tasked the highest minds 
to reach even its ordinary boundaries.’’ It does not follow, however, 
that some of these lads will not achieve distinction — even some of them 
who have graduated from one-year schools. Many great lawyers were 
produced in England when the only preliminary to being called to the 
bar was the eating of a certain number of dinners in one of the inns of 
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court, and the payment of certain fees. In Indiana, where anybody 
can practice law by proving that he is a man of good moral character 
(which is easily done) and by paying $2.00 (which is more difficult), 
there are some good lawyers, though a multitude of bad ones. If the 
young graduate just realizes that his diploma is little more than a label 
onan empty bottle, and that the vast ocean of legal truth lies before 
him unexplored and unmapped, he may achieve something in his pro- 
fession, — especially if he possesses the glorious enthusiasm which Gen, 
Roger A. Pryor thus referred to, in his address to the graduates of the 
Albany Law School: — 


‘¢¢The immortal garland is not to be run for without dust and heat,’ and the 
victory you are to achieve will be the crown and recompense of infinite toil, of 
obstacles overcome, of high faculties exerted to the utmost effect, of many a 
miscarriage and much humiliation, of the-solicitations of pleasure spurned for 
nobler but less attractive objects of desire, of a life consecrated in all its ener- 
gies to the single aim of eminence and distinction in your chosen profession: 
But to the aspiring and resolute spirit the frown of difficulty and danger is bu’ 
a challenge to increase of exertion and the trumpet-call of ambition, of more 
potency than all the beckoning blandishments of indolence and ease. To sus- 
tain, then, the efforts and privations exacted as the condition of success at the 
bar, you must be animated by an enthusiasm for your profession — an enthus- 
iasm born not merely of a passion for its distinction, but nourished as well by 
an eager and insatiate delight in the study of the law. An avidity for the prizes 
of the profession is undoubtedly a powerful impulse in its pursuit, but the more 
constant as well as the nobler motive is a love for the profession itself. If you 
have embraced the law with the ardor of a genuine affection, if you be truly 
enamored of her austere and rugged beauties, if you be resoived to woo her 
with the assiduity of a heartfelt devotion, be assured that vou will win her, and 
that she repay your fidelity by a revelation of charms which she discovers only 
to her unselfish suitors, and by a fruition of reward which no other profession 
so profusely lavishes upon its votaries. ‘If you love me you will find me out,’ 
was the animating assurance of the fair doctor of Padua; and Tully tells us that 
‘without a passionate inclination and an ardor like that of love, no man ever 
achieved anything great, especially distinction as an advocate.’ Enthusiasm, I 
repeat with emphasis — enthusiasm in the study of your profession, is the first 
and fundamental condition of success in its pursuit.”’ 


Lone Opinions. — The case of Pegram v. Storts,' lately decided by 
the Supreme Court of Appeals of West Virginia, involved but a few 
simple issues, and yet the opinion embraces sixty-nine pages of the fine 
type of the South Eastern Reporter. It is, of course, written by Mr. 
Justice Green, whose every legal opinion is a small treatise. This time the 


6 E. Rep. 485. 
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treatise is upon exemplary damages. 


We judge that over one thousand 


cases are cited. The author seems to have raked over every text-book 


on the subject, and possibly the United States Digest. 


The following 


is an illustration of the style of treatment: ‘‘ The following are the 
cases which bear in some measure on the question in discussion, and 


which L have examined.’’ ! 


1 The learned judge then cites seria- 
tim, Mitchell v. Billingsley, 17 Ala. 394; 
Ivey v. McQueen, Jd. 410; Parker v. 
Mise, 27 Ala. 483; Donnell v. Jones, 
13 Ala. 490; Devaughn v. Heath, 37 Ala. 
595; Clark v. Bales, 15 Ark. 452-458; 
Walker v. Fuller, 29 Ark. 459; Wilson 
v. Middleton, 2 Cal. 56; Dorsey v. 
Manlove, 14 Cal. 553; Wade v. Thayer, 
40 Cal. 578; Merrillsv. Manufacturing 
Co., 10 Conn. 388; Linsley v. Bush- 
nell, 15 Conn. 236; Huntley v. Bacon, 
Id. 273; Dibble v. Morris, 26 Conn. 
421; Bartram v. Stone, 31 Conn. 162; 
Steam-boat Co. v. Whilldin, 4 Har. 
(Del.) 228; Jefferson v. Adams, Id. 
21; Cummins v. Spruance, Id. 315; 
Robinson v. Burton, 5 Har. (Del.) 340; 
Bonsall v. McKay, 1 Houst. 20; 
Smith v. Overby, 30 Ga. 248; Johnson 
v. Weedman, 4 Scam. 495; Grable v. 
Margrave, 3 Scam. 373; Hawk vw. 
Ridgway, 33 111. 473; Reeder v. Purdy, 
48 Ill. 261; Reno v. Wilson, 49 Ill. 95; 
Roth v. Smith, 54 Ill. 431; Farwell v. 
Warren, 70 Ill. 28; Becker v. Dupree, 
75 Il. 167; Drohn v. Brewer, 77 Ill. 
280; Foote v. Nichols, 28 Ill. 486; 
Railroad Co. v. Fears, 53 Ill. 115; 
Freese v. Tripp, 70 Tl. 496; Meidel v. 
Anthis, 71 Il. 241; Smalley v. Smalley, 
81 Ill. 70; Clevenger v. Dunaway, 84 
Ill. 8367; Kolb v. O’Brien, 86 Ill. 210; 
McNamara v. King, 2 Gilman, 432; 
Anthony wv. Gilbert, 4 Blackf. 348; 
Taber v. Hutson, 5 Ind. 322; Guard 
v. Risk, 11 Ind. 156; Butler v. Mercer, 
14 Ind. 479; Millison v. Hoch, 17 Ind. 
227; Little v. Tingle, 26 Ind. 168; 
Steward v. Maddox, 63 Ind. 51; 
Stevenson v. Belknap, 6 Clarke, 98; 


Plummer v. Harbut, 5 Iowa, 308; 
Cochran v. Miller, 13 Iowa, 128; Den- 
slow v. Van Horn, 16 lowa, 476; Will- 
iamson wv. Stage Co., 24 Iowa, 171; 
Hendrickson v. Kingsbury, 21 Iowa, 
879; Garland v. Wholenam, 26 Iowa, 
185; Slater v. Sherman, ‘5 Bush, 206; 
Railroad Co. v. Smith, 2 Duv. 557; 
Bronson v. Green, Id. 234; Chiles v. 
Drake, 2 Metc. (Ky.) 146; Jennings v. 
Maddox, 8 B. Mon. 430; Wiley v. Keo- 
kuk, 6 Kan. 107; Wiley v. Man-a-to- 
wah, Jd. 111, Nelson v. Morgan, 2 
Mart. (La.) 256; Gaulden ce. McPhaul, 4 
La. Ann. 79; Young v. Mertens, 27 Md. 
115; Railroad Co. v. Blocher, Jd. 277; 
Railroad Co. v. Breinig, 25 Md. 378; 
Turnpike Road v. Boone, 45 Md. 353; 
Railroad Co, v. Larkin, 47 Md. 161; 
Austin v. Wilson, 4 Cush. 273; Rich- 
ards v. Farnham, 13 Pick. 457; Barn- 
ard v. Poor, 21 Pick. 378; Stowe v. 
Heywood, 7 Allen, 123; Weld v. Bart- 
lett, 10 Mass. 470; Smith v. Holcomb, 
99 Mass. 554; Hawes cv. Knowles, 114 
Mass. 518; Fox v. Stevens, 13 Minn. 
276 (Gil. 252); Jones v. Rihilly, 16 
Minn. 520 (Gil. 283); Milburn ¢e. 
Beach, 14 Mo. 104; Stoneseifer v. She- 
ble, 31 Mo. 243; McKeon v. Railway 
Co., 42 Mo, 87; Green v. Craig, 47 Mo. 
90; Buckley v. Knapp, 48 Mo. 162; 
Klingman v. Holmes, 54 Mo. 304; Gra- 
ham t. Railroad Co., 66 Mo. 541; Rail- 
road Co. v. Alibritton, 38 Miss. 242; 
Whitfield v. Whittield, 40 Miss, 352; 
Briscoe v. McElween, 43 Miss. 569; 
Jamison v. Moon, Jd. 602; Storm v. 
Green, 51 Miss. 103; Sinclair v. Tarbox, 
2N.H. 135; Whipple v. Walpole, 10 
N. H. 130; Perkins v. Towle, 43 N. H. 
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If a judge has time to write a legal treatise in every opinion, why not 
write a book? Why make each separate lawsuit the occasion of a separate 
treatise? What sense is there in this unending duplication and itera- 
tion? Does the learned and laborious judge who writes such opinions 
ever reflect that he is attacking the very lives of the profession? Be- 
yond this, what right has a judge to publish such a mass of dicta at the 
expense of the State, when the whole thing could have been well dis- 
cussed in four or five pages? A few years ago the reports of the 
Supreme Court of New Hampshire exhibited this same abuse, though 
the judges of that State have lately reformed the practice in this partic- 
ular. We trust the Supreme Court of Appeals of West Virginia, and 
particularly Mr. Justice Green, will follow this example. The moun- 
tain climaté of West Virginia is no doubt invigorating, and predisposes 
even judges to work; but this is no reason why their strength should be 
wasted in such supererogation. If Mr. Justice Green’s exuberant over- 
flow of strength had been properly directed, instead of many intermina- 
ble opinions, it would have given the legal profession a few exhaustive 
treatises, well digested, subdivided and indexed. For the treatises 


they would have remembered him gratefully ; for the opinions they will 
not. 


OBITUARY OF THE Proression. — Francis T. Anderson, late a judge 
of the Supreme Court of Appeals of Virginia, died at his home in Lex- 
ington in that State on the 30th of November, 1887. He became a 


220; Fay v. Parker, 53 N. H. 342; Bix- 10 Serg. & R. 411; McBride v. Me- 
by v. Dunlap, 56 N. H. 456; Magee v. Laughlin, 5 Watts, 375; Phillips v. 
Ilolland, 27 N. J. Law, 86; Ackerson Lawrence, 6 Watts &S. 154; Amer. 
v. Railway Co., 32 N. J. Law, 254; Longstreth, 10 Pa. St. 148; Nagle v. 
Tillotson v. Cheetham, 3 Johns. 56; Maullison, 34 Pa. St. 48; Hodgson v. 
Wort v. Jenkins, 14 Johns. 352; Morse Millward, 3 Grant Cas. 406; Johnson 
v. Railroad Co., 10 Barb. 621; Cook v. v.Hannahan, 3 Strob. 425; Spikes v. 
Ellis, 6 Hill, 466; Tifft ». Culver, 3 English, 4 Strob. 34; Railroad Co. v. 
llill, 180; Hamilton v, Railroad Co., Partlow, 14 Rich. Law, 237; Byram v. 
53 N. Y. 25; Voltz v. Blackmar, 64.N. McGuire, 3 Head, 530; Jones v. Tur- 
Y. 440; Hunt v. Bennett, 19 N. Y. 173; pin, 6 Heisk. 181; Smith v. Sherwood, 
Taylor v. Church, 8 N. Y. 460; Brizsee 2 Tex. 460; Cook v. Garza, 9 Tex. 858; 
v. Maybee, 21 Wend. 144; Kingv. Root, Gordon v. Jones, 27 Tex. 620; Brad- 
4 Wend. 113; Kendall v. Stone,5 N. Y. shaw v. Buchanan, 50 Tex. 492; Nye v. 
14; Walker v. Wilson, 8 Bosw. 586; Merriam, 35 Vt. 438; Earl v. Tupper, 
Wylie v. Smitherman, 8 Ired. 236; Gil- 45 Vt. 275; Hoadley v. Watson, Id. 
reath v. Allen, 10 Ired. 67; Roberts v. 289; Pickett ». Crook, 20 Wis. 358; 
Mason, 10 Ohio St. 277; Railway Co. Kelwin v. Bauman, 53 Wis. 244; s. c¢. 
v. Dunn, 19 Ohio St. 162; Sommer v. 10N.W. Rep. 398; Lavery v. Crooke, 
Wilt, 4 Serg. & R.19; Kuhn v. North, 52 Wis.612; s.c.9N.W. Rep. 599. 
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judge of the Supreme Court of Appeals of that State in 1870, and most 
of his judicial work will be found in the reports of that State from 20 
Grattan to 76 Va., inclusive. He was not a lawyer of great technical 
learning, but his opinions are said to have been marked by strong good 
sense. - - - - Roscoe Conkling, who died in New York City on the 
18th of April, was distinguished as a politician rather than as a lawyer; 
though at the time of his death he was engaged in a very successful and 
lucrative practice, said to be of the value of perhaps $75,000 per year. 
He was the son of a better lawyer, though less brilliant man, than him- 
self, — his father being the Conkling who was judge of the United 
States District Court for the Western District of New York, and the 
author of the well known and long used book on Federal court practice 
called ‘* Conkling’s Treatise.’’ Roscoe Conkling was in some respects 
a born leader of men; but he was fitted to lead in an older country like 
England, rather than in such a country asours. His pride was too deep, 
his bearing too haughty, his opinions and methods too firm, his shirt 
and his speech too clean, for a successful leader in American politics. 
As a party leader he was overthrown more by his own inordinate pride 
than by any thing else. His overthrow dragged with it the overthrow 
of his party. The man who caused his overthrow lives, but will never 
be President. While the foremost leader of American machine politics, 
Mr. Conkling’s personal honesty was above suspicion. No Credit Mobi- 
lier scandal, no questionable railroad jobbery, ever touched him. His ° 
methods and following were in their nature corrupt and dishonest, but 
he was personally as white as snow. While he remained in active poli- 
tics, he was the shining target at which partisan warfare levied its pois- 
oned and hissing arrows. When he stepped into private life, the 
tumult around him ceased; over his grave the hisses turned to praise. 
His State has produced several dominant party leaders, — DeWitt Clin- 
ton, William L. Marcy, Silas Wright, Thurlow Weed, — but none of 
them possessing his incomparable make-up. He was altogether unique: 
scattering largesses among his rabble followers with the dignicy of 
Cesar; swaying the loftiest minds with the eloquence of Demosthenes. 
Many of his political acts were dictated by the lowest party considera- 


tions ; but his political and forensic speeches contain passages worthy of 
Cicero. 


NeGuicent Insury To Persons on Rattway Tracks. — Where persons 
upon railway tracks are struck by approaching locomotives or cars, 
their contributory negligence in exposing themselves to danger is a 
defense to any action for damages, unless the servants of the railway 
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company, in the management of its locomotive or cars, might, by the 
exercise of reasonable care, have avuided the injury, after discovering 
the person injured in the exposed situation. Upon this point there is 
no judicial controversy. But there is a controversy on the point 
whether the rule is to be further limited by adding the condition, unless 
the servants of the railway company in charge of the locomotive or cars 
might, by the exercise of reasonable care, have discovered the person 
injured in his exposed situation in time, by the exercise of the like care, 
to have avoided the injury. Upon this question the decisions of the 
Supreme Court of Missouri were, for a time, in a state of confusion; 
and this circumstance led the St. Louis Court of Appeals to certify a 
case involving the question to that court for a final decision.! That 
final decision has now been rendered.” It affirms the following propo- 
sition: — 


** When a plaintiff is guilty of contributory negligence, the company is never- 
theless liable if, by the exercise of ordinary care, after a discovery by defendant 
of the danger in which plaintiff stood, the accident could have been prevented, 
or if the company failed to discover the danger through the recklessness or 
carelessness of its employés, when the exercise of ordinary care would have 
discovered the danger, and averted the calamity or injury.”’ 


The court say that this principle is announced in the cases cited 
_below.3 The court also quote with approval the following language in 
the majority opinion of the St. Louis Court of Appeals, and affirm the 
decision of that court: — 


‘‘The above rule is humane, conservative of human life, and consonant with 
public policy. It is based upon a recognition of the fact that human beings 
may be, and frequently are, lawfully upon railway tracks, not only on highway 
crossings, but at other places; that in such situations they may remain un- 
mindful of an approaching train, and thus lose their lives, or sustain great 
bodily injury, if those in charge of the train do not give some warning of its 
approach. It also proceeds upon a recognition of the fact that a railway train 
or locomotive is an instrument of danger to those who may happen to be on 
the track when its wheels are in motion; that those in charge of this instru- 
ment of danger ought, not only for the safety of persons who may happen to 
be on the track, but also for the safety of persons who may be on the train, 
to keep a constant lookout in front of the train when in motion; that this is 


1 Kelley v. Union Railway & Transit v. Railroad Co., 65 Mo. 22; Scoville v. 


Co., 18 Mo. App. 151. Railway Co., 81 Mo. 434, 440; Welsh 
2 Kelley v. Union Railway & Transit vv. Railroad Co., Jd. 466; Bergman »v. 
Co. (Mo.), 8S. W. Rep. 420. Railroad Co., 88 Mo. 678, 1S. W. Rep. 


3 Maher »v. Railroad Co.,64 Mo. 267; 384; Donohue v. Railroad Co.,91 Mo. 
Kelley v. Railroad Co., 75 Mo. 138; 357,38. W. Rep. 835; Rine v. Railroad 
Frick v. Railway Co., Jd. 595; Harlan Co., 88 Mo. 392. 
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a constant and continuing duty of an imperative character, especially when 
it is imposed, as in this case it is, by an ordinance of the city; and that, if a 
discharge of this duty would have preventd the injury to a person negligently 
on the track, the company is liable in damages for hurting such person, not- 
withstanding his negligence.” 


DrawinG Inpictments Unper Locat Oprion Laws.— Prosecuting 
attorneys will have to consider the question of the manner in which 
indictments should be drawn under local option laws. As a general 
rule of pleading, it is not necessary to refer at all to the law to which 
the pleader appeals for the judgment for which he prays; and there is 
good authority for the rule that a pleading drawn with the design of 
asserting a statutory remedy, may, although not aptly drawn so as to 
reach the statutory remedy, nevertheless support a recovery at common 
law.! But local option laws, so-called, are in force only in particular 
places, where they have been put in operation by a vote of the people, at 
an election held in conformity with some general statute. It is therefore 
obviously necessary, in such a vase, for the pleader to plead the exist- 
ence of the local option law, because it is a local statute, and not the 
general law of the land. A recent decision in Texas ? illustrates this 
view in one phase of it;— holding that an information under the loeal 
option law of that State, alleging an election thereunder to prohibit, 
not only the sale, but also the exchange of intoxicating liquors, is 
fatally defective, because it does not allege such an election as puts the 
local option law into operation. The point was that the local option 
law did not authorize an election on the question of prohibiting ez- 
changes of intoxicating liquors. The court, in an opinion given by 
Willson, J., said: — 


“Tf the allegation in the information that the election, and the prohibition 
declared thereunder, embraced the exchange as well as the sale of intoxicating 
liquors be true, such election, and the order of the commissioners’ court there- 
upon, were without authority of law, and did not have the effect to call into oper- 
ation the local option law in said locality.* It is suggested in the brief of the 
assistant attorney-general that the words ‘and exchange,’ where used in the 
information, may be rejected as surplusage, and the information then be held 
sufficient. We cannot agree to this view. As the allegation appears iu the 
information, we regard it as descriptive of the offense sought to be alleged; 


1 Parnaby v. Lancaster Canal Co., 3 Citing Holley v. State, 14 Tex. 
ll Ad. & El. 223; s.c.1 Thomp. Neg. App. 505; Steele’s Case, 19Tex. App. 
541. 425. 

2 Nininger v. State (Texas Ct. of 
App.), 8S. W. Rep. 480. 
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and to disregard any portion of it would be unauthorized. In drawing the 
information, the pleader has followed a form heretofore suggested by the writer 
as sufficient, but which is, in view of the subsequent decision of this court in 
Steele’s Case,! we think, substantially defective in the particular referred to.? 


Tue Lanetu or TIME WITHIN WuHIcH AN INTENT TO MURDER CAN BE 
Formep. —In a recent Federal case, this subject was exuberantly 


illustrated, in a charge to a jury, by Lacombe, J., in which the learned 
judge said: — 


‘‘The human mind acts at times with marvelous rapidity. Men have some- 
times seen the events of a life-time pass in a few minutes before their mental 
vision. Rear-Admiral Sir Francis Beaufort was once nearly drowned. During 
the brief period of apparent unconsciousness after he sank for the third time, his 
mind reviewed every event of his past life. His account of his experience, 
quoted in Miss Martineau’s Biographical Sketches, is very interesting. ‘The 
course of those thoughts,’ he says, ‘I can even now in a great measure retrace. 
The event which had just taken place; the awkwardness which produced it; 
the bustle it must have occasioned; the effect it would have on a most affec- 
tionate father; the manner in which he would disclose it to the rest of the fam- 
ily; and a thousand other circumstances minutely associated with home, — were 
the first series of reflections that occurred. They took then a wider range; our 
last cruise; a former voyage and shipwreck; my school, the progress I had 
made there, and the time I had misspent; and even all my boyish pursuits and 
adventures. Thus traveling backward, every past incident of my life seemed 
to glance across my recollection in retrograde succession; not however in mere 
outline, as here stated, but the picture filled up with every minute and collateral 
feature. In short, the whole period of my existence seemed to be placed before 
me in a kind of panoramic review, and each act of it seemed to be accompanied 
by a consciousness of right or wrong, or by some reflection on its cause or its 
consequences. Indeed many trifling events, which had been long forgotten, 
then crowded into my imagination, and with the character of recent familiarity.’ 
If this mental action continued until he was fully restored to consciousness, the 
time consumed was about twenty minutes. Admiral Beaufort however was 
always convinced that it lasted only during submersion; if so, all these events 
swept before his mental vision in the space of two minutes. Thought is some- 
times referred to as the very symbol of swiftness. 


‘Haste me to know’t, that I, with wings as swift 
As meditation, or the thoughts of love, 


May sweep to my revenge.’ 
— Hamlet: Act I., Scene 5. 


‘¢ There is no time so short but that within it the human mind can form a de- 


1 Supra. Kennedy, 23 Tex. App. 77, 3 S. W. 
2 Willson Crim. Forms, 257; Will- Rep. 114. 
son Tex. Crim. Laws, sec. 632, ‘‘In- 3United States v. King, 34 Fed, 
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liberate purpose to do an act; and if the intent to do mischief to another is thus 
formed us a deliberate intent, though after no matter how short a period of 
reflection, it none the less is malice. Malice, in the old definitions, is spoken 
of as express orimplied. That again is a distinction which is a delusion and a 
snare. Practically, jurymen never deal with express malice. There is no ex- 
press evidence of malice given to them. Malice, as I have told you, is an intent 
of the mind and heart. There is never presented to a jury direct evidence of 
what was the intent of the man’s heart at the time.” 


Tue American Law Recister. — Our old friend, the American Law 
Register, has introduced some improvements this year. Its leading ar- 
ticles are no longer confined to technical subjects, but they embrace 
questions of general interest to the profession. For instance, the leader 
in the June number is on the subject of law schools and legal education, 
by Prof. Henry Wade Rogers, of the Michigan Law School. In the 
February number there was an interesting article by Mr. Henry Budd 
upon the same subject. The Register has also taken on a department 
called Legal Miscellany, which contains a good many well written and 
short paragraphs from the pen of Mr. John B. Uhle, the new managing 
editor. It also has opened a department of book notices. In short, it 
is more what a law journal should be. 


Marriaces By SHam CLerGrMen.— Nothing, it is supposed, can be 
more distressing, especially to a woman, than to be in a state of doubt 
as to whether she is married or single. Notwithstanding the optimistic 
views of Mr. Justice Cooley! as to the certainty of the law, it appears 
from the following article from the Law Times, London, that there are 
still several persons on the other side of the Atlantic who find them- 
selves in a state of harrowing uncertainty on this point :— 


“Recently we called attention to an important circular raising the question 
whether marriages celebrated by a ‘sham’ clergyman — believed by the par- 
ties to be in holy orders—are valid. Our own opinion is clearly that they 
are. The doubt arises from the decisions of the House of Lords in the well- 
known cases of Reg. v. Millis? and Beamish v. Beamish,? where it was held in 
effect that, by the common law of England (and of course excepting marriage 
by the registrar, etc.), the presence of a priest, or since the Reformation, of a 


! See the leader in our last issue. 35 L. T. Rep. (N. 8.) 97; 9 H. of 
210 Cl. & Fin. 534; 8 Jur. 717. L. Cas. 274, 
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deacon, was essential to marriage. It is important to notice that, in the case 
of Reg. v. Millis, the House was equally divided, Lords Brougham, Denman, 
and Campbell being in favor of the marriage, which was performed by a 
Presbyterian minister, and the decision being against its validity on account of 
the rule semper presumitur pro negante. This case was followed in Beamish », 
Beamish, where it was also decided that a clergyman cannot perform the mar. 
riage ceremony for himself. But nothwithstanding these decisions, we say 
that the rule does not apply to acase where the parties bona Jide believe that 
the person solemnizing the marriage was a clergyman. In Reg. v. Millis, Lord 
Campbell! touches on the subject, and says: ‘Mr. Pemberton admitted at the 
bar, as he was bound to do, that the marriage would be valid. Lord Stowell 
repeatedly expressed an opinion to this effect; and it turns out that in 
the instance of a pseudo parson, who about twenty years ago officiated 
as curate of St. Martin’s-in-the-Fields, and during that time married many 
couples, upon the discovery of his being an impostor, which became a matter 
of great notoriety, no act of Parliament passed to give validity to the mar- 
riages which he had solemnized, which could only have arisen from the govern- 
ment of the day being convinced, after the best advice, that in themselves 
they were valid. Mr. Pemberton was the counsel who argued against the valid- 
ity of the marriage. Lord Campbell goes on to say that the idea that par- 
ties so married should find that they were living in a state of concubinage 
and that their children are bastards, is a supposition so monstrous that no one 
has ventured to lay down for law a doctrine which would lead to such conse- 
quences.’ The Lord Chancellor who decided against the marriage in 
Reg. v. Millis yet appears to have considered marriage by a sham clergyman 
valid? and Lord Cottenham, who also held the marriage in Reg. v. 
Millis void, said: ‘It was urged that marriages were good when the person 
officiating was not in orders, though pretending and believed to be so. This 
I apprehend depends upon a very different principle. The court in such a case 
would not, I conceive, permit the title to orders to be inquired into.’4 
It will be seen, then, that the above case of Reg. v. Millis does not cover the 
case of the sham clergyman, but rather expressly excludes it from its scope. 
And it is not in the least likely that the principle of Reg. v. Millis will be ex- 
tended. The Supreme Court of Bombay refused to follow it in 1849.5 It should 
be remembered that by the ancient canon law, which is the foundation of our 
English marriage law® the presence of a priest was not essential to a 
valid marriage, which was indeed considered to be a sacrament without 
such intervention; and the principle laid down in Reg. v. Millis is contrary to 
many high authorities, and possibly founded on an erroneous view of English 
history. Of course, marriage by a pretended clergyman is not invalidated by 4 
George IV.,7 as that only affects cases where the parties have knowingly 
and willfully married contrary to the statute. 


110 Cl. & F. 784. 5 Maclean v. Cristall, 7 Notes of 


2 p. 785. Cases App., p. 17. 
3 p. 860. 6 Proctor v. Proctor, 2 Hag. Con- 
4 p. 906. sist. 300. 


T c. 76, sec. 22. 


of 


Son- 


NOTES. 637 


Maxwe.v’s Case. —We have heretofore alluded to this case,! but 
some of its features will bear repetition. It is a case the history of 
which possesses far more than ‘a local importance. The prisoner will 
expiate his crime on the gallows on the 10th of August. The crime was 
committed on Easter morning of the year 1885. The details of it ex- 
cited the whole country at the time, but are now almost forgotten. 
Two young Englishmen were traveling in this country, one of them 
Hugh Mottram Brooks, the ne’ er-do-weel son of a respectable old school- 
master living at Hyde, in England. The other, Charles Arthur Preller, 
a young commercial traveler of good habits. The former appears to 
have been addicted to chloroform, of general bad habits, and was travel- 
ing in the character of a doctor, registering as Dr. Walter H. Lennox- 
Maxwell. The two put up at the Southern hotel at St. Louis together. 
Preller had considerable money with him. Maxwell was out of money 
and wanted Preller’s money. After they had been some days at the 
hotel together, the body of Preller was found in his room in a trunk, 
and on his breast a placard with this legend: ‘*‘ So perish all traitors to 
the great cause.’’ Maxwell, in the meantime, had disappeared. Hayv- 
ing possessed himself of Preller’s money and valuables, and having 
even put on some of his clothing, he attempted to disguise himself as a 
Frenchman, and, under the name of Dauquier, went to San Francisco. 
The thinness of this disguise was one of the circumstances that led to 
his capture. He was pursued and captured in Auckland, New Zealand, 
and after very tedious and expensive proceedings, his extradition was 
effected, and he was brought back to St. Louis for trial. 

Now began a trial which exhibited the methods of our criminal juris- 
prudence. In the first place, there was a long delay in bringing on the 
trial, so that it did not commence until more than a year after the crime 
had been perpetrated. Then the State’s counsel, not content with the 
methods which are ordinarily resorted to by State’s counsel to procure 
evidence against prisoners, ‘‘ put up a job,’’ in detective slang, by get- 
ting a detective into jail and getting a confession out of Maxwell. In 
order to do this, they committed a most extraordinary abuse of the 
machinery of justice. They procured a detective to forge a railway de- 
benture. They then procured a discovery of the forgery. The supposed 
forger was then arrested and indicted by the grand jury, and committed 
to jail to await histrial. The grand jurors, of course, supposed that they 
were indicting arealforger. The officers of the railway company whose 
debenture had been forged supposed that they were prosecuting a rea] 
forger. But the prosecuting officers knew that it was merely a detec- 


1 20 Am. Law Rev. 555. 
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tive trick. Now, the indicted forger got into jail, and, on the days when 
the prisoners were allowed to promenade in the rotunda of the jail, 
found means to make the acquaintance of Maxwell. The indicted 
forger necessarily gave advice to the indicted murderer; they sympa- 
thized with each other; they planned their defenses together, and they 
mutually confessed to each other. Finally, when Maxwell came to be 
tried, the indicted forger, to the surprise and dismay of the prisoner 
and his counsel, was put upon the stand as a witness against him, and 
detailed the confession which he had thus delivered to him. The whole 
plot was then exploded. It transpired that the prosecution, though 
sincere on the part of the railway officials, was a sham on the part of 
the prosecuting officers; that, although the grand jury had supposed 
they were indicting a real forger, the prosecuting attorney had induced 
them to indict a sham forger. Notwithstanding these facts, the court 
ruled, and we believe correctly, as a rule of evidence, that, as the con- 
fession was voluntary, it was admissible in evidence. This was the 
greatest struggle in the case, both on the trial and on the appeal, and it 
wus sustained by the Supreme Court, four judges concurring, and one 
dissenting. The dissenting judge placed his conclusion on grounds of 
public policy, and there was no other ground on which it could be 
placed ; for the rule of evidence in regard to confession was not violated.! 

After this extraordinary turn of affairs, the counsel for the prisoner 
deemed it necessary that he should take the stand in his own behalf. 
The rule in Missouri, as in many other jurisdictions, allows the prisoner 
to testify in his own behalf and confines his cross-examination to mat- 
ters detailed in his direct testimony.? His past life cannot be gone in- 
to; disparaging questions cannot be put. Clothed with this extraordi- 
nary privilege, Maxwell ascended the witness stand. He admitted the 
homicide, but gave this extraordinary account of it: that his traveling 
companion was afflicted with a stricture, produced by a venereal disease, 
for which he (the prisoner) was treating him; that, in order to allay the 
pain necessary to the insertion of an instrument, he gave him chloro- 
form; that under the effects of the chloroform, his companion unfortu- 
nately died; that he (the prisoner), being in a strange country and 
greatly alarmed as to the consequences to himself if the thing should 
become known in its best light, concluded that it was necessary to his 
safety to conceal and disguise it as far as he could, and flee the country- 
Hence his boxing up the body in a trunk, his placing the placard on its 
breast, endeavoring to convey the idea that the traveler was a Fenian 


1 State v. Brooks, 92 Mo. 542. State v. Patterson, 88 Mo. 88; State v. 
2 State v. Chamberlain, 89 Mo. 129; Douglas, 81 Mo. 231. 
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who had been murdered for treason by his co-conspirators, and his flight 
from the country, carrying off the money of the deceased and most of 
his valuables. 

Unfortunately for this story, the deceased had not yet rotted in his 
coffin. As soon as it was delivered, the energetic prosecuting officers 
caused the body to be exhumed and examined by medical experts. 
These experts went upon the witness stand and testified that the de- 
ceased had no stricture such as the prisoner testified to. The defense 
was thus thoroughly falsified and overthrown, and the fact of the homi- 
cide stood admitted. There never was a clearer case of willful and de- 
liberate murder from a corrupt motive, admitted in part and in part 
proved by circumstantial evidence. Powerful and ingenious appeals 
were made to the jurors; but they were ably resisted and were over- 
come by the State’s counsel, and the jury could do nothing but convict, 
and they convicted. The usual appeal, which our law allows in all cases, 
was taken to the Supreme Court of the State, and the usual stay of exe- 
cution granted. After a delay of another year, that court affirmed the 
judgment. ! 

Then the usual ‘* Federal question,’’ was discovered in the case, and 
a tired judge of the Supreme Court of the United States, in his summer 
resort in vacation, unable to read the record or to shoulder at that time 
the burden of carefully examining it, was persuaded that there was a 
prima facie case for granting a writ of error to the Supreme Court of the 
United States. The writ was granted. A few months afterwards the 
State of Missouri appeared in the person of its attorney-general and 
moved the dismissal of the writ, on the ground that there was no Federal 
question inthecase. This question was argued at great length and with 
unquestioned ability by the prisoner’s counsel, in a prinfed argument 
which raises, we have forgotten how many Federal questions, — a long 
catalogue of them, — enough, if well taken, to overturn State jurisdic- 
tion in matters of crime and to subject it to the superintending juris- 
diction of the United States. The Supreme Court found that there was 
no Federal question in the case, and unanimously dismissed the writ of 
error. This was some time in the last winter. The attorney-general 
of Missouri then moved for the usual mandate to the Supreme Court of 
Missouri, authorizing the execution of its judgment. At this juncture 
some diplomatic influence appears to have been thrown into the case, 
which did not appear upon the surface ; so that the mandate was refused. 
The usual motion for rehearing was made and argued, and the thing 
was protracted until the close of the term, which took place in May 


1 State v. Brooks, supra. 
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last. Then the customary mandate went down, and the prisoner was 
again sentenced to be executed. 

Now set in the usual period of gush. The public, which had screamed 
so furiously for the execution of Maxwell when the crime was first dis- 
covered, now began to entreat for his pardon, at least for a commu- 
tation of his sentence. One of the penny-dreadfuls of St. Louis, whose 
howls and screams had been loudest against the prisoner when the 
crime was discovered, now joined the army of drivel which called for a 
commutation of hissentence. The preachers joined in it; the women 
joined in it; many excellent citizens, who ought to have been thoroughly 
ashamed of themselves, signed petitions for it. The pressure upon the 
Governor was very great. The mother and sister of the prisoner, excel- 
lent ladies, and greatly to be pitied, came from England, visited the 
Governor, and made appeals to his wifé and daughters. The Governor 
is a large-natured, good-hearted man, and it was thought he would 
yield. In fact, many people counting upon his supposed weakness, 
confidently anticipated a commutation — until it wasdenied. The Goy- 
ernor found himself in the position of a public officer exercising a public 
trust. He saw a case of one of the most atrocious murders that had 
ever been committed within the limits of his State, proved by evidence 
of the most undoubted character. Irregularities of procedure which 
had resulted in a conviction upon evidence of such certainty were mat- 
ters which addressed themselves to the courts, and not to him in the 
exercise of his pardoning power. He exercised his power most properly 
in refusing pardon or commutation, and in granting the prisoner a 
respite of four weeks in which to prepare for death. 

The excellent old school-master, the father of the prisoner, made 
several trips to America, endeavoring to procure the acquittal of his 
erring son. In his garrulous way, he criticised (as justly he might) 
American methods of criminal procedure. But his criticisms took the 
wrong direction. The contrast between those methods and English 
methods is most striking. If this homicide had been commited in 
London, instead of St. Louis, the prisoner would have been tried, con- 
victed and executed within three months after his extradition. He 
would not have been granted the numerous privileges which Maxwell 
was granted here. He would not have been allowed to take the witness 
stand in his own behalf, and, if he had appeared by counsel, he would 
even have been debarred the privilege of making an unsworn statement 
to the jury.! The prosecuting officer would not have prostituted the 


1 Reg. v. Boucher, 8 Car.& P. 141; the English Judge, 18 Am. Law Rev. 
Reg. v. Beard, Jd. 142; Resolution of 97. 
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machinery of justice by putting up such a detective job against him, as 
was put up against Maxwell; but if it had been put up against him, it 
would have been as little available to prevent his conviction as it was in 
the case here. Indeed, he would not have been allowed an appeal or 
writ of error at all. The case could not have gotten to a higher court 
for review, unless the trial judge had been convinced that there was 
some question of law of sufficient doubt to be reserved for the consid- 
eration of a reviewing court; and he could not have had a writ of error 
except in the discretion and upon the jiat of the attorney-general. If he 
had been unjustly convicted and the conviction had subsequently ap- 
peared by the must irrefragable evidence to have been unjust, or if the 
most flagrant irregularities had been committed in his trial, his only 
remedy would have been an appeal to the home secretary for pardon 
or commutation. The result of the differences of procedure between 
the two countries is striking. In England, crime is punished with 
almost unerring certainty, though sometimes innocent persons are con- 
victed. In our country, innocent persons are seldom or never convicted, 
but crime is only half punished ; and when it is punished, it is only after 
such delay as deprives the punishment of all benefit as a public ex- 
ample, and makes it a subject of public regret. 
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FEDERAL DECISIONS. —Cases argued and determined in the Supreme, Circuit and District 
Courts of the United States. Arranged by WILLIAMG. MYER. Vol. 24. Name— Purser 
ofthe Navy. St. Louis, Mo. The Gilbert Book Company. 1888. 

This admirable work, we understand, will be completed by the first of 
January next, inthirty volumes. The great care with which this work is edited, 
the large number of cases cited and the satisfactory mode of arrangement will 
make this work an invaluable epitome of Federal law. 


THE AMERICAN DECISIONS, Containing the Cases of general Value and Authority, decided 
in the Courts of the several States from the earliest issue of the State Reports to the 
year 1869. Compiled and annotated by A.C. FREEMAN. Vol. 99. San Francisco: Ban- 
croft-Whitney Company. 1888. 


The cases re-reported in this volume are cases decided in 1868 and 1869 by the 
courts of last resort in Wisconsin, Arkansas, California, Georgia, Illinois, 
Indiana, Iowa, Kentucky, Louisiana and Maine. We cannot add anything in 
praise of this series of decisions which we have not already said. There is no 
falling off in this volume in the careful editing of the cases or in the full notes 
and references given to each reported case. We understand that the next vol- 
ume will complete the series. 


PENNSYLVANIA SUPREME COURT DIGErST, Vol. 2.—Containing abstract of the Decisions, 
Motions and Orders in the Supreme Court of the Commonwealth of Pennsylvania for 
the year 1887. By CHARLES H. BANNARD, of the Philadelphia Bar. Philadelphia: T. & 
J. W.Johnson & Co. 1888. pp. 373 and xxiv. 

This volume is not a digest in the usual meaning of this word. It is rathera 
book of abstracts of decisions giving the material facts and the judgments of 
the court. The judgments are sometimes merely the order of the court, and 
sometimes the reasons for the judgments are briefly stated. The volume thus 
contains in substance the decisions which make up several volumes of the offi- 
cial reports of this court, and they are published in this form a long time before 
some of these reports are published. The names of counsel are annexed to each 
case, and the cases are arranged alphabetically. There is a subject index at 
the end of the volume. 


TAYLOR ON PRIVATE CORPORATIONS.—A treatise on the Law of Private Corporations, By 
HENRY O. TAYLOR, of the New York Bar. Second Edition, Philadelphia: Kay & 
Brother, Law Publishers, Booksellers and Importers. 1588. lvol. pp.883. Price, $6 
The first edition of this book was issued four years ago, and it was well re- 

ceived by the profession. In the present edition the cases have been brought 

down to date, and some topics have been more amply treated, but the author ‘‘has 
tried to keep the book a text-book properly speaking, adapted for reading and 
study as well as for reference.’? Of course it is impossible to deal with all the law 
of corporations fully and completely in a single volume, or even in two volumes; 
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but it is possible to state the general principles of that law and to refer to many 
of the cases in a single volume. Mr. Taylor’s treatise is well written, well ar- 
ranged and comprehensive. It will doubtless long continue to hold its place asa 
useful manual of general corporation law. 

The table of cases shows that some five thousand cases are cited. The index 
is a practical and sensible one. The printing of the volume is better than we 
often see except from the famous Cambridge presses. 


HALL’s PATENT ESTATE. — Treatise on Patent Estate, Comprehending Nature, Conditions 
and Limitations of Interest in Letters-Patent. By THomas B. HALL, of the Cleveland 
Bar. Cleveland: Ingham, Clarke & Co., Law Publishers. 1888. pp. 240. 


The titles of the chapters of this work show its purpose: — 
I Objects of our Patent System. 
II. Property Right of Patents. 
ILI. Profits of Property Right of Patents. 
IV. Partition of Patents. 
V. Account between Patent Part Owners. 
VI. Infringement between Patent Part Owners. 

VII. Limitations of Sectional Grants. 

Appendix containing leading opinions not in technical patent reports. 

The author in his preface states that the book is the outcome of notes made 
from time to time in the course of his business. The notes are largely made 
up of quotations from the decisions referred to. For the purpose of following 
out this particular phase of patent law, this little work will be useful. 


SPEER’S REMOVAL OF CAUSES.— Removal of Causes, from the State to Federal Courts, an 
Analysis of the Law, as changed by Act of Congress of March 3, 1887. With Forms adapted 
to the Law as now of force, and a Tabular Compendium, showing the essentials of jurisdic- 
tion by removal. By EMORY SPEER, United States Judge for the Southern District of 
Georgia. Boston: Little, Brown and Company. 1888. pp. 136. 


The contents of this little book are well described by the title page and by 
the headings of the seven chapters into which it is divided. The latter are as 
follows: — 

I. Statutes expressly Repealed, and the Contrary. 
II. Controlling Statutes on the Subject of Removal. 
Ill. Local Prejudice Act of 1867. 
IV. Act of March 3, 1887. 
V. Local Prejudice. 
VI. Is the Local Prejudice Act of 1867 repealed? 
VII. Remanding Causes to the State Courts. 

The author in his introduction says: — 

“The enactment of the sweeping changes in the jurisdiction of the national 
courts by the act of Congress of March 3, 1887, is deemed a justification of this 
unpretentious work, the result of some experience and much consideration of 
the new statute.” 

It is apparent from even the most cursory examination of this book that it 
was written by one who has had experience in the matters he has written about 
and has given thoughtful study to the old statutes on the subject as well as the 
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new. Every one whose practice leads him to this intricate matter of Removal of 
Causes, will welcome this guide to the law and the practice of the subject. 

The Appendix, giving the provisions of the act of 1875 and those of 1887 in 
parallel columns, affords a ready means of comparison between the two acts. The 
Appendix of Forms is sure to be appreciated. 


TUCKER’S MANUAL OF BUSINESS CORPORATIONS.—A Manual relating to the Formation and 
Management of Mercantile and Manufacturing Corporations, with Forms. A Book of 
Massachusetts Law. By GEORGE F. TUCKER, Counselor-at-Law (Author of Manual of 
Wills). Boston: Published by George B. Reed, Law-Book Publisher. 1888. pp. 28 and 
lviii. Price $3; in cloth $2.75. 

This isa very convenient and useful book for practitioners interested in the law 
of Massachusetts corporations. It is not a treatise on the law of corporations, 
and does not take the place of a treatise. It deals chiefly with the practical 
features of the subject, such as the organization of corporations under general 
laws; subscriptions for shares; meetings of corporations and the proceedings 
thereat; sales and transfers of stock; assessments and dividends; the duties of 
officers and the liabilities of directors and stockholders; the insolvency, disso- 
lution and winding up of corporations. Many well drawn forms are given, and 
such forms are always very serviceable. These forms occupy some thirty pages 
of the book. 

Professional and business men in Massachusetts may well congratulate them- 
selves upon having a manual of local corporation law so well arranged, so weil 
written and so practically useful as is Mr. Tucker’s book, and professional and 
business men, in other states, who have no such book of their own corporation 
law, will find this book of Massachusetts law well worth having. Many cases 
from the reports of other States are cited. 


WHARTON’sS LAW OF EVIDENCE.— A Commentary on the Law of Evidence in Civil Issues. 
By FRANCIS WHARTON, LL. D. Author of Treatises on Criminal Law, Medical Jurispru- 
dence, Conflict of Laws, Agency and Negligence. In twovolumes. Third edition. Phila- 
delphia: Kay & Brother, Law Booksellers, Publishers and Importers. 1888. Price $12.00 
The second edition of Dr. Wharton’s great work on Evidence was published 

nine years ago, and the first edition eleven years ago The author states that 
in the present edition he has stricken out whatever appeared to be obsolete or 
redundant, and that he has modified and amplified the text so as to introduce 
into it such variations of the law as have taken place since the publication of 
the second edition. To enable these changes and additions to be made, it has 
been necessary to add to the text one hundred and forty pages, and to intro- 
duce references to more than forty-one hundred additional cases. 

It is quite unnecessary now to speak of the great value of Dr. Wharton's 
work on Evidence. The broad and philosophical treatment of the subject by 
the learned author is recognized by the profession throughout the country. 
The work is also well known as practically useful. It discusses principles and 
cases with vigor and good sense. It cites a multitude of cases. It is well ar- 
ranged, so that it is always easy to find what one is in search of. It has the 
latest thoughts and the latest decisions. All these characteristics of the work 
are so well known that it is unnecessary to enlarge upon them in announcing 
the third edition. The work is one that is likely to be used for many years 
and to be renewed in many editions. 
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FIELD’S LAW OF INFANTS, PARENT AND CHILD, GUARDIAN AND WARD.—The Legal Re- 
lations of Infants, Parent and Child, and Guardian and Ward, and a particular considera- 
tion of Guardianship in the State of New York, including practice and procedure in 
Surrogate’s Courts and in the Supreme Court, and County Courts, and the Superior Courts 
of cities, in matters of guardianship; and in actions against infants to compel a convey- 
ance of real estate, and for the partition of real estate; also an Appendix of Forms for 
all such proceedings. By G. W. FIELD, author of a Treatise on the Law of Damages, 
Private Corporations, Federal Courts, etc.,etc. Rochester, N. Y.: Williamson & Higbie, 
Law Booksellers and Publishers. 1888. pp. 376 and xx. 

The reputation of the author of this work is a sufficient guaranty that any 
work which bears his name is learned and will fulfill the purpose for which it 
was written. The present work is in the form of a digest rather than a treatise. 
Some fifteen hundred cases are cited. They are from the reports of the courts 
of all the States. The appendix of forms covers more than sixty pages and will 
prove of great value to the practitioners. It is abook of practical law. With 
the exception of the chapter relating to Guardianship in New York, it is of gen- 
eral application throughout the country. 

The titles of the chapters are as follows: — 

I. Infants. 
Il. Parent and Child. 

III. Guardian and Ward. 

IV. Guardianship in New York. 

V. Actious against Infants to Compel Conveyance. 

VI. Partition. 


SHEARMAN AND REDFIELD ON THE LAW OF NEGLIGENCE. A Treatise on the Law of 
Negligence. By THOMAS G. SHEARMAN and AMASA A. REDFIELD. Fourth Edition. Sub- 
stantially rewritten. In two volumes. New York: Baker, Voorhis & Co., Publishers, 
66 Nassau Street. 1888. Price, $12. 

The original edition of this standard treatise appeared eighteen years 
ago. A second edition was published within a year after the first edition, 
and a third edition in 1874. It is therefore about fourteen years since the 
last previous edition of this work was published. The development of 
this branch of the law has been such that the authors found themselves 
compelled to rewrite the work. The work in the present edition is in two 
volumes, whereas it has heretofore been compressed inasingle volume. About 
ten thousand cases are cited in the present edition, though the first edition 
cited less than half that number. But the work has not merely been enlarged: 
it has been rewritten. ‘‘The arrangement is new; the classification of 
subjects is new; the titles of the chapters are new; the numbering of the 
sections is new; and all the sections have been so fully rewritten that 
only a minority retain their identity.’’ All this comes from the wonderful 
development of the Jaw of negligence in recent years. 

The authors acknowledge their indebtedness to Dr. Wharton and Mr. 
Green for their elucidation of the true doctrine of the civil law concern- 
ing degrees of negligence; and for the aid derived from the works of 
Mr. Horace Smith and Mr. Charles F. Beach, Jr.; but they add that the 
aid which they have derived from the notes to Leading Cases on Negligence by 
our associate, Judge Thompson, has probably been of greater value than 
that obtained from any other source. 

We think that the work would have been improved by brief statements 
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in the notes of the changes wrought in the law of negligence by statutes in 
the several States. 

To those of the profession who have used the previous editions of this 
work nothing need be said of the value of the work further than that 
the present edition fully states and illustrates the law as at present developed; 
and to others who may have occasion to investigate questions of negligence 
we would say that whatever other works they may consult, they can hardly 


afford to omit a careful reading of the law as expounded by Shearman 
and Redfield in this rewritten edition. 


PATTERSON’S FEDERAL RESTRAINTS ON STATE ACTION. —The United States and the 
States under the Constitution. By CHRISTOPHER STUART PATTERSON, of the Philadel- 
phia Bar. Philadelphia: T. & J. W. Johnson & Co., 535 Chestnut Street. pp. 290 and xxi. 
This is a valuable contribution to the subject of constitutional law which 

has been illustrated and adorned by the ablest jurists our country has produced. 

The subject of the relations between the United States and the States under 

the Constitution is one which grows in interest and importance as the years go 

by. The purpose of Mr. Patterson in this book, as he states in his preface, is 
to show by a classification and an aualysis of the judgment of the Supreme 

Court what these relations are as construed by the court of last resort. The 

subject of the Regulation of Commerce is one of the most important of the sub- 

divisions of the subject, and it occupies more than a hundred pages of the book. 
The table of contents shows the division of the subject in the following 
topics: — 

CHAPTERS, 

I. The relation of the States to the United States and to each Other. 
II. The Implied Power. 
III. Taxation. 
IV. The Reguiation of Commerce. 
V. The Impairment of the Obligation of Contracts. 
VI. Ex post Facto Laws and Bills of Attainder. 
VII. The Prohibition of State Bills of Credit, 
VIII. State Compacts. 
IX. Fugitives from Justice. 
X. The Judicial Power. 
XI. Rights of Person and of Property. 
XII. The Federal Supremacy and the Reserved Rights of the States. 


BAILEY’s CONFLICT OF JUDICIAL DECISIONS. — The Conflict of Judicial Decisions. By 
WILLIAM H. BAILEY, LL. D., Counselor-at-law, author of “ Onus Probandi and Prepara- 
tion for Trial,” etc. Baltimore: M. Curlander, Law Bookseller and Importer. 1888. 
pp. 407. 

The plan of this work is novel and original. It is fully explained by the 
author in preface. He says: ‘ Yearsago, in a crude way, the author prepared 
for his own use, lists of conflicting decisions upon points as they arose in his 
practice. It finally occurred to him that by enlarging these memoranda and 
confining his work to salient points of difference and especially to subjects 
of growing importance, his labor would not be wasted. Many points of con- 
flict have been everywhere settled by statute and there are many arising in the 
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aw of practice and procedure, the discussion whereof would not prove of prac- 
tical utility. With regard to those arising under the criminal law the author 
proposes, if sufficiently encouraged in his present adventure, to incorporate 
them into a seperate volume.”’ 

The principal subjects of the conflicting decisions collected by the author are 
the following :— 

Alteration of Instruments. 
Contracts — Sabbath Breaking. 
Intensity of Proof. 

Limitations. 

Married Women — Separate Estate. 
Railway Law. 

The various topics under the last named title occupy about two hundred 
pages of the book. 

The list of subjects upon which there are conflicting decisions might have 
been greatly enlarged. 

There is a table of cases cited, which number about six thousand; also a 
table of about a hundred cases overruled, denied, doubted, criticised, antago- 
nized and explained, also a list of pivotal cases, numbering ‘about a hundred 
and fifty. 


BIGELOW’S Law OF FravuD. A Treatise on the Law of Fraud onitsCivil Side. By Melville 
M. Bigelow, Ph. D., HaRVARD. Boston: Little, Brown and Company. 1888. pp. 714 and lxv. 

The present work is an entirely new one. It is not a second edition of the 
author’s work on Fraud published in 1877 which was professedly incomplete; 
though the materials of that have been used in the present work so far as they 
were applicable. 

“This book’ as the author says in the introduction, ‘‘is a treatise upon the 
theory and administration of aconsiderable body of law which may be described 
as stretching from negligence on the one side across to crime on the other.” 
The book opens with a discussion of the definitions of Fraud, and the giving ofa 
definition by the learned author. 

Then follow the chapters devoted to the adjective law of the subject. The 
author admits that treating of this part of the subject, before treating of the 
primary rights involved, may give ground for criticism; but he justifies this 
arrangement on the ground that a second volume will take up the matter of 
Fraud under the statutes, and this is a part of the substantive law; and to ajust 
equally, as far as possible, the size of the two volumes, and to keep the adjective 
law together, it was necessary to place it at the beginning of the book. The two 
volumes are to be wholly independent of each other. We are not disposed to 
quarrel with the author over this arrangement, though it does not seem a 
natural one. If the reader prefers to commence with primary matters he can 
turn over the first two hundred pages of the work and commence with the gen- 
eral and primary principles of the subject. 

Taking however the author’s arrangement we have at the beginning chapters 
upon Statutes of Limitations, Jurisdiction, Remedies, Actions for Damages and 
Cross Actions, Rescission, Injunctions, Joinder of Parties Pleading, Burden of 
Proof and Evidence. This completes the adjective law. The substantive law 
begins with two chapters upou the parties concerned. Then there are two 
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chapters occupying two hundred pages upon Constructive Fraud; and the re. 
mainder of the volume, alittle less than two hundred pages, is occupied with the 
consideration of that part of the subject entitled Deception. This part is divided 
into twelve chapters, 

Mr. Bigelow’s high reputation for thorough and finished work is well known, 
not only in this country but in England. The present volume is undoubtedly 
equal, if not superior, in excellence to any heretofore published by him. 

The printer and the binder have made a volume in keeping with the literary 
part of it. It isa pleasure to read the clear and beautiful pages, bearing the 
imprint of the University Press. 


NEW YORK CHANCERY REPORTS. Vol. I. Reports of Cases adjudged and determines in 
the Court of Chancery of the State of New York. Complete edition, copiously annotated 
by embodying all equity jurisprudence, with tables of cases reported and citea. By 
ROBERT DEsty. BookI. Containing Johnson’s Chancery Reports, Vols. 1, 2, 3,4, and 5, 
The Lawyers’ Co-Operative Publishing Company, Rochester, New York. 1888. 


This is a substantial volume of 1260 pages, containing five yolumes of reports 
as originally published. The Lawyers’ Co-operative Company has furnished 
the profession with many volumes of good law at a low cost, but not many of 
them contain more good law than is to be found in the volumes of reprint of the 
New York Chancery Reports. We indorse what the publishers say in their in- 
troductory note: — 

‘* The design of this republication of the New York Chancery Reports is, as it 
were, to c~ystallize the series into sucha convenient shape that it may be gener- 
ally avai’able to the profession; with the purpose to enrich it with full annota- 
tions drawn from the opinions of the judiciary in the courts of last resort in all 
the States and territories of the Union, sufficiently extended to indicate the point 
discussed, with the criticism as to whether approved or disapproved, cited, re- 
jected as authority and whether applicable or not to the new state of facts 
developed in the later decisions.” * * * 

‘« Good wine needs no bush;’ hence it would be superfluous here to utter any 
commendations of a series of reports of a court of chancery graced by the names 
of Walworth, Sandford, and others, and adorned by the illustrious name of Kent, 
its first chancellor. This series"has been more referred to as authority on the 
great principles of equity jurisprudence than any which could have been com- 
piled from the entire mass of American judicial decisions; and it must continue 
to be the fountain of supply for coming ages, or so long at least as the present 
judicial system shall exist.” ; 


WANDELL’s LAW OF INNS, HOTELS AND BOARDING HovusEs. — The Law of Inns, Hotels 
and Boarding Houses, a Treatise upon the relation of Host and Guest. By SAMUEL H 
WANDELL of the Syracuse Bar. 

* Who’er has traveled life’s dull round, 

Where’er his stages may have been, 
May sigh to think that he has found 
His warmest welcome at an inn.” 

Rochester, N. Y.: Williamson & Higbie, Law Booksellers and Publishers. 1888. pp. 289. 
Price, $3.50. 


The subject of this volume is a very interesting one; and it is not an unpleas- 
ant task for any one, whether he be a lawyer, a traveler or reviewer, to read 
Mr. Wandell’s volume through. Mr. Rogers has served up this topic in a more 
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entertaining way; but Mr. Wandell’s book better meets the requirements of a 
practicing lawyer. For use in the State of New York this book is a very satis- 
factory one; for it gives the statutes of that state bearing upon the subject, and 
cites the New York cases very fully. Many decisions of other courts, both En- 
glish and American, are cited; but the work is by no means complete, except it 
be as regards the law of the subject in the State of New York. In the chapter 
on sleeping cars the author refers vo the article by Mr. S. B. Torey, published 
in the Review,! but he does not refer to a later article by Morris Gray, Esq., 
in volume 20 of the Revirw.? 
The chapters of this work are the following: — 
I. History of Inns. 
II. Inus in General. 
III. Innkeepers and Guests. 
IV. The Inagkeeper’s Liability. 
V. Money and Valuables. 
V1. The Stables of an Inn. 
VII. Thieves in Hotels. 
VIII. Fires in Hotels, 
1X. The Innkeeper’s Lien. 
X. Boarding Houses. 
XI. Sleeping Cars. 
XII. The Civil Damage Act. 


LLorp’s Law OF BUILDING AND BUILDINGS.— A treatise on the Law of Building and 
Buildings; especially referring to Building Contracts, Leases, Easements and Liens, 
containing also various Forms useful in Building Operations, a Glossary of Words and 
Terms commonly used by Builders and Artisans, and a Digest of the Leading Decisions 
on Building Contracts and Leases in the United States. By A. PARLETT LLOYD, of the 
Baltimore Bar, Author of ‘* A Treatise on the Law of Divorce.” Boston: Houghton, Mif- 
flim and Company. New York: 11, East Seventeenth street. The Riverside Press, Cam. 
bridge. 1888. pp. 618 and li. 8vc cloth, $4.50; sheep, $5.00. 

This is the first American treatise on this subject, though there are English 
works, which, of course, are founded wholly upon the English decisions and 
statutes. Mr. Lloyd’s book contains references not-only to the American decis- 
ions but to the leading English decisions upon the subject. The table of cases 
to this volume shows that nearly three thousand decisions have been cited. The 
American cases are contributed by every State and territory, and the work is 
equally applicable to every part of the country. Lawyers who have occasion to 
advise about the law relating to building, will find Mr. Lloyd’s book a great 
convenience, and a safe guide to the law, which except for this treatise would 
be sought for in many books, and perhaps not found after much time and trou- 
ble given to the search. 

It is not however to lawyers alone or chiefly that this will prove to be an ac- 
ceptable and useful book. Builders, land-owners, mechanics and others, who 
are directly interested in building operations and to whom a general statement 
of the law of building is of great practical use and interest, will find in the 
present work just what they need. Some parts of the work, indeed, would 
seem to have been written with special reference to giving a brief and general 
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statement of the law for the benefit of those who do not need to go deeply into 
the law, or solve difficult and intricate questions. Take, for instance, the sub. 
ject of Mechanics", Liens, to which the author devotes about twenty pages. The 
iaw and the statutes are so briefly stated, as to be of very little use to a lawyer 
investigating a question, yet they give a general view of the most important 
principles and statutory provisions, which will be of use to those who want only 
a brief general statement. 

To the practicing lawyer the parts of the work treating on Building Contracts, 
of Building Leases and of Easements relating to Buildings will be found the 
most useful; though Part IIl., containing a Digest of leading decisions given 
under the headings of the different States and-territories, will be found useful. 

There is an Appendix containing a Glossary of words and terms used by build- 
ers, and also forms of building contracts, of building leases, together with some 
forms used in claiming and enforcing mechanics’ liens. 
of the book will give the best idea of its scope. 


The table of contents 


Part I. — BUILDING CONTRACTS. 
CHAPTERS. 
I. The Nature of Building Contracts generally. 
II, Architects and Superintendents. 
III. Certificates of Approval by Architects and Others. 
IV. Performance of Building Contracts. 
V. Time of Performance of Building Contracts. 
VI. Specific Performance of Building Contracts. 
VII. Extras. 
VIII. Specifications, Bills of Quantities, and Tenders. 
IX. Penalties, Forfeitures, and Liquidated Damages. 
X. Sureties, Representatives, and Assignees. 
XI. Right of Property in Building Materials. 
XII. Building Nuisances and Damages from negligence, with and without 
Privity of Cortract. 
XIII. The Construction of Buildings 


Part II. — Dicest or LEADING DECISIONS AND CASES ON BUILDING CONTRACTS 
IN THE UNITED STATEs. 


Part III. — BUILDING LEASEs. 
XIV. Preliminary Agreements to Leases. 
XV. Specific performance of Leases and Agreements for Leases. 
XVI. Capacity of Parties to Leases. 
XVII. Building Leases under Powers. 
XVIII. Waste by Lessees in Buildings. 


XIX. Conditions and Covenants in Building Leases. 
XX. Fixtures. 


Part IV. — EASEMENTS RELATING TO BUILDINGS. 
XXI. Principles of the Law of Easements 

XXII. Light and Air. 

XXIII. Party Walls and Excavations. 

XXIV. Water. 

XXV. Gas. 
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XXVI. Roads, Alleys and other Highways. 
XXVII. Drains, Sewers, Cesspools and Percolations. 


Part V.— MEcHANICs’ LIENS. 


XXVIII. Mechanics’ Liens generally considered. 
XXIX. Priorities of the Lien of Mechanics. 
XXX. Mechanics’ Liens against Lessees, Tenants, Married Women, and 
Others. 
XXXI. Building Contracts and Mechanics’ Liens. 
XXXII. The Character of the Work and Materials protected by Mechanics’ 
Lier Laws. 
XXXIII. Property subject to the Lien. 
XXXIV. Equitable Doctrines applicable to the Distribution of Funds in 
Settlement of Lien Claims. 
XXXV. Limitations of Time for Filing and Enforcing the Lien. 
XXXVI. Dissolving the Lien. 
XXXVII. Waiver. 
XXXVIII. Preliminaries to Enforcing the Lien. 
XXXIX. Enforcing the Lien. 
XL. Mechanics’ Liens: Statutory Provisions of all the States and Terri- 
tories. 


VOL. XXII. 42 
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Treatise on Patent Estate, Comprehending Nature, Conditions and Limita- 
tions of Interest in Letters-Patent. By Thomas B. Hall. Cleveland, Ohio: 
Ingham, Clarke & Co. 1888. 


The Law of Inns, Hotels and Boarding Houses. A Treatise upon the Re- 
lation of Host and Guest. By Samuel H. Wandell. Rochester, New York: 
Williamson & Higbie. 1888. 


Personal Reminiscences of Sir Frederick Pollock, Second Baronet, some- 
time Queen’s Remembrancer. 2 Vols., 12mo., Cloth uncut. New York: 
Macmillan & Co., Publishers. Price, $5.00. 


Federal Decisions. Cases Argued and Determined in the Supreme, Circuit 
and District Courts of the United States. Arranged by William G. Myer. Vol. 
24, Name — Purser of the Navy. St. Louis, Mo.: The Gilbert Book Co. 1888. 


Indexed Digest United States Supreme Court Reports, from Organization 
of the Court in 1789, to October term, 1886, 118 Vols. Including index to 
Editorial notes, indexed Citations of all cases digested, etc. Vol. II. Law- 
yers’ Co-operative Publishing Co., Rochester, N. Y. 


The American Decisions, Containing the Cases of General Value and 
Authority, decided in the Courts of the Several States from the Earliest Is- 
sue of the State Reports to the year 1869. Compiled and Annotated by A. C. 
Freeman. Vols. 99 & 100. San Francisco: Bancroft-Whitney Co. 1888. 


American Statute Law. First Supplement containing the Repeals, 
Amendments and Additions made in all the States and Territories by the 
Annual Laws of 1886 and 1887, and presenting the Law as in Force January 
1, 1888. By Frederick J. Stimson. Boston, Mass.: C.C. Soule, Publisher. 
1888. 
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DIGEST OF CASES IN THE LAW PERIODICALS. 


(The purpose of this department of the REVIEW is to advise the profession of the points 
decided in the latest reported cases of importance, and to show how complete reports of 
the same may be obtained. To this end, a syllabus of each case is given, together with the 
name, date and page of the journal where the case is reported.] 


NAME. 

Albany Law Journal. 
American Law Record. 
American Law Register. 
Atlantic Reporter, 
Canada Law Journal, 
Canadian Law Times. 
Central Law Journal. 
Central Reporter. 
Chicago Legal News. 
Common Pleas Reporter. 
Criminal Law Magazine and 

Reporter. 
Daily Register. 
Federal Reporter. 
Insurance Law Journal. 
Tvish Law Times. 
Journal of Jurispradence. 
The Kentucky Law Reporter. 
Law Journal. 
Lancaster Law Review. 
Legal Adviser. 
Legal Intelligencer. 
Legal News. 
Luzerne Legal Register. 
Maryland Law Record. 
New England Reporter. 
Northeastern Reporter. 
Northwestern Reporter. 
New Jersey Law Journal. 
Pittsburg Legal Journal. 
Pac itic Reporter. 

Railway and Corporation Law 

Journal. 
Reporter. 
Southeastern Reporter. 
Southern Reporter. 
Southwestern Reporter. 
Supreme Court Reporter. 
Virginia Law Journal. 
Washington Law Reporter. 
Weekly Law Bulletin. 
Western Reporter. 


ABBREVIATION, 


Com. Pleas Rep. 


Cr. L. Mag. 
Daily Reg. 
Fed. Rep. 
Ins. L. 

Irish L. T. 
Jour. of Jur. 
Ky. Law Rep. 
L. J. 


Luz. Leg. Reg. 
Md. L. Rec. 
Eng. Rep. 
N. East. Rep. 
N. w. 
Pittsb. L. J. 
Pac. Rep. 


Railw. & Corp.L.J. 


Rep. 


Sup. Ct. Rep. 
Va 


Ww ash. L. Rep. 
Week. L. B. 
West. Rep. 


ADDRESS, 
Albany, N. Y. 
Cincinnati, O. 
Philadelphia, Pa. 
St. Paul, Minn. 
Toronto, Can. 
Toronto, Can. 
St. Louis, Mo. 
Rochester, N. Y. 
Chicago, Ill. 
Scranton, Pa. 


Jersey City. 
New York. 
St. Paul, Minn. 
New York. 


Dublin, Ireland. 


Edinburg, Scotland. 


Frankfort, Ky. 
London, Eng. 
Lancaster, Pa. 
Chicago, Ill. 
Philadelphia, Pa. 
Montreal, Can. 
Wilkesbarre, Pa. 
Baltimore, Md. 
Rochester, N. Y. 
St. Paul, Minn. 
St. Paul, Minn. 
Newark, N. J. 
Pittsburg, Pa. 
St. Paul, Minn. 


New York, N. Y. 
Boston, Mass. 
St. Pau!, Minn. 
St. Paul, Minn. 
St. Paul, Minn. 
St. Paul, Minn. 
Richmond, Va. 


Washington, D.C. 
Columbus & Cin., 


Rochester, N. Y. 


ABDUCTION, see FEDERAL AND STATE JURISDICTION. 


ACCIDENT, see INSURANCE. 


Weekly. 
Monthly. 
Monthly. 
Weekly. 
Fort nightly. 
Monthly. 
Weekly. 
Weekly. 
Weekly. 
Weekly. 


Monthly. 
Daily. 
Weekl 
Monthly. 
Weekly. 
Monthly. 


Be mi-Mon’ly. 


Veekly. 
eekly. 
Weekly. 
Weekly. 
Weekly. 
Weekly. 
Weekly. 
Weekly. 
Weekly. 
Ww eekly. 
Monthly. 
Weekly. 
Weekly. 


Weekly. 
Weekly. 
Weekly. 
Weekly. 
Weekly. 
Weekly. 
Monthly. 
Weekly. 
Ww eekly, 
Weekly. 


PUBLISHED. PRICE, 
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ACTIONS. — [Damages — Death]— Who thinks it doesP—In the absence of an 
express statute no action lies for an injury caused by the death of a human being. — 


Grosso v. Delaware, etc., R. Co., 


Sup. Ct. N. J., 37 Alb. L. J. 433. 


—. See NEGOTIABLE INSTRUMENTS; RECEIVERS. 
ACCRUAL OF ACTION, see RaArLWaYy COMPANIES. 
ADMINISTRATOR, see DISCOVERY; LIMITATION OF ACTIONS. 


ADMIRALTY, see CONTRACT; MARITIME Law. 


ADOPTION, see WILL. 
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AFFREIGHTMENT, see CONTRACT. 
ALABAMA, see MORTGAGES. 


ALIMONY. — [Divorce — Trustee — Receiver] — Decree for alimony, how en- 
forced. — In carrying into effect a decree for the temporary maintenance of the wife, 
where the separation is caused by the husband's fault, the court of chancery may attach 
the husband's person, and failing in this may then place his property in the hands ofa 
trustee or receiver, and out of the income thereof raise the alimony; but it has no power 
to divest the husband of the fee simple title to his property, nor to compel him to labor 
and earn an income outof which to decree such maintenance. — Murray v. Murray, Sup 
Ct. Ala., 4 So. Rep. 239. 


ALLUVION, see Riparian RIGHTS. 
APPEAL, see CONSTITUTIONAL Law. 
APPLICATION, see INSURANCE. 


ASSAULT AND BATTERY. — [Damages — Slander] —Slander of female rela- 
tive not pleadable in mitigation of damages. — In an action of assault and battery 
defendant pleaded in mitigation of damages that plaintiff had promulgated a slander 
upon defendant's sister, and that after getting plaintiff in his power, and giving him 
ample opportunity to clear himself by naming the originator of the slander, which 
plaintiff failed to do, defendant thereupon horsewhipped him. eld, that such a plea is 
not good upon demurrer, the facts alleged not amounting to a justification. — Brooks y. 
Carter, Cir. Ct. 5. D. Ga., 34 Fed. Rep. 505. 


ASSESSMENTS, see COVENANTS ; TAXATION, 
ASSIGNMENT, see INSURANCE. 

ATTORNEYS AND COUNSELORS, see WILL. 
BATTURE, see RIPARIAN RIGHTS. 

BOYCOTTS, see RAILWAY COMPANIES. 


BREACH OF PROMISE. — [Marriage] — Demand unnecessary. — A formal demand 
of marriage is not necessary before an action for breach of promise can be brought, 
where defendant has absolutely refused to marry plaintiff. — Olson y. Solverson, Sup. Ct. 
Wis., 38 N. W. Rep. 329. 


2.—. ——. Mutuality of contract. — Where the contract of marriage is in effect con- 
ceded, the question of its mutuality need not be submitted to the jury. — Ibid. 


3—. —. [Damages — Evidence] —Defendant’s pecuniary circumstances. — 
In an action for breach of promise, evidence as to defendant's pecuniary circumstances 
is competent as affecting the amount of damages. — Ibid. 


BRIDGES, see RAILWAY COMPANIES. 
BURDEN OF PROOF, see HomIcIDE. 


CARRIERS OF GOODS.—[Live Stock — Delay]—Liable for delay notwith- 
standing special contract. — A railroad company is liable for delay in transporting 
cattle accepted by it for carriage, regardless of a special contract made with the shipper 
limiting its liability to injuries resulting from willful negligence. — [Following Railway 
Co. v. Harris, 2 5. W. Rep. 574.] — Missouri, etc., P. R. Co. v. Cornwall, Sup. Ct. Tex., 8 8. 
W. Rep. 312. 


—. See CONTRACT. 


CARRIERS OF PASSENGERS. — [Tickets] — Effect of coupon ticket requiring it 
to be stamped by connecting line. —Defendant, a railroad corporation, sold plaintiff 
a ticket to a point beyond its own line upon a contract containing, among other condi- 
tions, the following: That in selling the ticket defendant acted only as agent of the 
carrier beyond its own line, and was not responsible beyond that point; that it was no 
good fora return passage, unless the holder identified himself at the office of the second 
carrier, and unless the ticket was properly stamped, ete. ; that plaintiff should identify 
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CARRIERS OF PASSENGERS — Continued. 
himself whenever required by conductors or other agents of the road; and that no agent 
had authority to alter the terms of the contract. Plaintiff presented himself for identi- 
fication at the required place, and at a proper time before the departure of a train, but 
no agent was present to perform the services or stamp the ticket. After reaching 
defendant's road, plaintiff was ejected from the cars because his ticket was not properly 
stamped, although he offered to identify himself to the conductor who expelled him. 
Held, that defendant was not liable, as it was under no obligations to accept the ticket, 
according to the contract, until plaintiff had it properly stamped, and as it was not by 
defendant's failure that no agent was present to stamp it at the place of departare on 
the return trip. — Mosher vy. St. Louis, etc., R. Co., Sup. Ct. U. S., 8 Sup. Ct. Rep. 1324. 


—. See RAILWAY COMPANIES. 
CARTER’S STAND, sec NUISANCE. 
CAUSE OF ACTION, see JUDGMENTS. 


CEMETERIES. — Right of lot-owner.— Where a cemetery association conveyed a lot 
by deed to complainant, to be held as real estate for the purpose of sepulture, with a 
right to plant trees, shrubs and plants in the same, which he exercised for twenty years. 
it cannot, by an order then passed, intended to vest in the association the care and 
improvement of all lots in the cemetery, prohibit an agent or servant of the lat-owner 
from improving or repairing the same under his direction. — Silverwood v. Latrobe, Ct. 
App. Md., 3 Railw. & Corp. L. J. 541. 


CHARACTER, sce HOMICIDE. 


CHARITIES. — Gift to scientific institutions. — A gift of real estate in Missouri to the 
Missouri Historical Society and the Academy of Science of St. Louis, being for the pro- 
motion of science, the education and benefit of mankind, and the diffusion of useful 
knowledge, is valid as a charity, though not so denominated in the deed of gift.— Mis- 
souri Historical Society v. Academy of Science, Sup. Ct. Mo.,8 8. W. Rep. 346. 


2—. —. [Equity — Cy Pres— Trusts] — Power 6f courtof equity to authorize 
deviation of use.— A courtof equity has power to decree a sale of real estate con- 
veyed jointly to two charitable institutions, for the purpose of erecting a building thereon 
for their joint use, and to authorize each society to use its portion of the proceeds of sale 
in the erection of a separate building for its own purposes; it beingimpracticable, from 
the location and surroundings of the property, to build upon and use it jointly as in- 
tended by the donor, this power being the exercise of the equitable doctrine of cy pres, 
and inherent in a court of equity as part of its jurisdiction over trusts, independent of 
St. 43 Eliz. c. 4, concerning charities. — 7bid. 


3. ——. [Public Policy] — Bequest for the distribution of books describing land 
tenure as robbery. — A bequest for the distribution of books, in which the author de- 
scribes the system by which the land-owners of the country hold the title to their lands 
as robbery, is not such a charity as the courts will enforce.— Hutchins’ Ez’r v. George, 
Ct. Chan. N. J., 14 Atl. Rep. 103. 


CHARTER PARTY, see MARITIME Law. 

CHATTEL MORTGAGES, see FRAUDULENT CONVEYANCES. 
COLLECTOR OF CUSTOMS, see NEGLIGENCE. 
COMMERCIAL TRAVELER, see EXEMPTION. 
COMMISSIONS, sce REAL EsTATE BROKERS. 


CONFLICT OF LAWS, see CONTRACT; GARNISHMENT; INTERSTATE LAW; LIMITATION 
OF ACTIONS, 


CONNECTING LINES, see RAILWAY COMPANIES; TAXATION. 
CONSIDERATION, sce FRAUDULENT CONVEYANCES. 


CONSPIRACY.— Conspiracy to induce neglect of official duty. — In an indictment 
ina court of the United States fora conspiracy to induce these officers to omit such 
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CONSPIRACY — Continued. 

duty, that the documents mentioned might come to the hands of improper persons, who 
tampered with and falsified the returns, it is not necessary to allege or prove that it was 
the intention of these conspirators to affect the election of the member of Congress who 
was voted for at that place, the returns of which were in the same poll-books, tally- 
sheets, and certificates with those for State oflicers. — Ex parte Coy, Sup. Ct. U.S., 8 Sup. 
Ct. Rep. 12638. 


2.—. —. |Constitutional Law]— Authority of Congress to punish frauds at 
national elections. — The authority of Congress to protect the poll-books which con- 
tain the vote for a member of Congress, from the danger which might arise from the ex- 
posure of these papers to the chance of falsification or other tampering, is beyond 
question, and this danger is not removed because the purpose of the conspirators was to 
falsify the returns as to State officers found in the same poll-books and certificates, and 

not those of the member of Congress. — [bid. 


3. ——. ——. [Habeas Corpus] —Case in judgment. — The prisoners inthe presentcase 
are specifically charged with an offense against the election laws of Indiana and of the 
United States, by a conspiracy to violate those laws; and this court holds that the Dis- 
trict Court of the United States for Indiana had jurisdiction to try and punish them for 
that offense, and the judgment of the Circuit Court refusing the writ of habeas corpus is 
accordingly affirmed. — Ibid. 


CONSTITUTIONAL LAW.—([Class Legislation] — Attorney’s fees in stock- 
killing cases. — Pub. Acts Mich. 1885, p. 556, authorizing an attorney’s fee of $25 to be 
taxed against a railroad company in case of judgment against it in an action for juries 
to stock, on account of the failure of the company to fence its track as required by the 
act, is unconstitutional and void, as being an attempt to grant special advantages to one 
class at the expense and to the detriment of another. — Wilder v. Chicago, etc., R. Co., 
Sup. Ct. Mich., 38 N. W. Rep. 289; Schut v. Chicago, etc., R. Co., Ibid. 291. 


2.——. [Due Process of Law] — Imprisonment for drunkenness. — A statute provid- 


ing that “‘any person charged * * * with being an inebriate, habitual or common 
drunkard, shall be arrested and brought before a judge of a court of record for 
trial; * * * and if convicted * * * shall be sentenced to confinement in any 
inebriate or insane asylum in this State; * * * provided that some relative or 
friend * * * shall execute a bond conditioned that he will pay for the support of such 
inebriate * * * during his confinement,” is im violation of the constitution of the 
United States, amend. art. 14, sec. 1, which declares that no State shall “ deprive any 
person of * * * liberty, * * * without due process of law,” “* deny to any person 
within its jurisdiction the equal protection of the law.’’ — State v. Ryan, Sup. Ct. Wis., 
37 Alb. L. J. 415. 


3. ——. [Equal Protection of the Laws] — Invalidity of the statute disqualifying 
liquor seller from becoming surety on a bond. — Pub). Acts Mich. 1887, No. 313, sec. 
8, refusing to any one engaged 1m selling liquor the right to become surety on the bond 
required by the act, is in violation both of the State constitutional provision which 
secures to every person his liberty and property. and of the fourteenth amendment to 
the United States constitution, prohibiting any law which abridges the privileges of 
immunities of citizens, or deprives any person of his liberty or property. — People v. 
Common Council, Sup. Ct. Mich., 38 N. W. Rep. 470. 


4, [Foreign Insurance Companies — License — Title of Statute — Due Pro- 
cess of Law — Judicial Power] — Michigan statute relating to foreign insur- 
ance companies violated by subscribing to a bureau of inspection and 
rating. — It is a violation of Pub. Acts Mich. 1887, No, 285, which provides that no foreign 
insurance company doing business in Michigan shall enter into any contract whatever 
with another such company or association, or its agents, and requiring every such com- 
pany to file with the commissioner of insurance an undertaking not to make such con- 
tract directly, or indirectly, as a condition precedent to the issue of a certificate of 
authority to transact business m the State, and making it the duty of said commissioner 
to revoke such certificate upon violation of said act or undertaking, for such company 

to become a subscriber to a “bureau of inspection and rating,” which is to examine 


CONSTITUTIONAL LAW — Continued. 


5. —. [Interstate Commerce — License —Tax — Telegraph Companies — Tax- 


6. —. [Obligation of Contracts]— Modification of remedies. — Acts Ind. 1879, p. 
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risks and fix rates thereon, for all companies subscribing, the agents submitting their 
reports to the bureau, which is to stamp the rates approved by its manager thereon, 
which rates ae to be scheduled, and only changed by the bur eau, and are to govern all 
subscribing companies, the expense of the bureau system to be borne by the subscribers 
in the ratio of their respective premiums. Said act being entitled “ An act to regulate 
the manner in which insurance companies not organized under the laws of this State, 
bat doing business within it, shall transact their business,” does not conflict with Const. 
Mich. art. 4, sec. 20, which provides that ‘‘ no law shall embrace more than one object 
which shall be expressed in its title.” Said act is not in conflict with the constitutional 
limitation, that no person shall be “ deprived of property without due process of law.” 
Said act does not attempt to confer judicial powers upon the commissioner of insurance, 
the revocation of the certificate therein provided being a mere ministerial duty. — Zart- 
ford Fire Ins. Co. v. Raymond, Sup. Ct. Mich., 33 N. W. Rep. 474. 


ation] —State license tax on telegraph companies invalid.— Where a tele- 
graph company is doing the business of transmitting messages between different States, 
and has accepted and is acting under the telegraph law passed by Congress July 24, 
1866, no State within which it sees fit to establish an office can impose upon it a license 
tax, or require it to take outa license for the transaction of such business. Telegraphic 
communications are commerce, as well as inthe nature of postal service, and if carried 
on between different States are interstate commerce, and within the power of regulation 
conferred upon Congress, free from the control of State regulations, except such as are 
strictly of a police character; and any State regulations by way of tax on the occupation 
or business, or requiring a license to transact such business, are unconstitutional and 
void. A general license tax on a telegraph company affects its entire business, inter- 
state as well as domestic or internal, and is unconstitutional. The property of a tele- 
graph company, situated within a State, may be taxed by the State as all other property 
is taxed; but its business of an interstate character cannot be thus taxed. The West- 
ern Union Telegraph Company established an oflice in the city of Mobile, Alabama, and 
was required to pay a license tax under a city ordinance, which imposed an annual 
license tax of $225 on all telegraph companies, and the agent of the company was fined 
for the non-payment of this tax. In an action to recover the fine, he pleaded the char- 
ter and nature of occupation of the company, and its acceptance of the act of Congress 
of July 24, 1866, and the fact that its business consisted in transmitting messages to all 
parts of the United States, as well as in Alabama. Held,a good defense.— Leloup vy. 
Port of Mobile, Sup. Ct. U. S., 8 Sup. Ct. Rep. 1580. 


176, which provided that the owner of land sold by the sheriff should have possession 
for one year after the sale, and that the owner or occupant should be liable to the pur- 
chaser for the reasonable rents and profits in case there was no redemption, was re- 
pealed by act April 11, 1881, to the same effect, but omitting the clause as to rents and 
profits. Held, that the latter act did not impair the obligation of contracts as to land 
sold to satisfy judgments obtained on debts incurred before its passage. — Davis v. Rupe, 
Sup. Ct. Ind., 17 N. East. Rep. 163. 


7. —. [Police Regulations|—Regulation of the practice of dentistry. — The 


legislature has power to prescribe what qualifications persons who enter upon the prac- 
tice of the profession of dentistry shall possess, to establish a board of examiners for 
the purpose of examining persons who desire to practice that profession, and to pro- 
hibit persons who have not received a certificate from such board from practicing. The 
delegation by the legislature to a corporation of the authority to appoint members of 
the board of examiners for the purpose of examining persons who desire to enter upon 
the practice of dentistry is not in violation of the Indiana constitution, providing that 
corporations, other than banking, shall not be created, or their powers enlarged; nor is 
it material that the body to which such power is delegated is unincorporated. The board 
of examiners appointed under the Indiana act of 1837, providing for the appointment of 
a board of examiners to examine persons entering upon the practice of dentistry, does 
not exercise judicial powers, within the meaning of the constitution, for the constitu- 
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CONSTITUTIONAL LAW — Continued. 
tion has reference to strictly judicial powers, such as are exercised by courts and 
judges. — Wilkins vy. State, Sup. Ct. Ind.,3 Railw. & Corp. L. J. 581. 


8% —. [Titles of Statutes —Lecal Option Laws]— Act to regulate intoxicating 
liquors. — The title of act 197, Laws Mich. 1887, reads, “ An act to regulate the manufac- 
ture and sale of intoxicating liquors,” while the body of the act provides, among other 
things, that an election may be had to determine wheter the manufacture and sale of 
liquor shall be prohibited, and also that it shall be unlawful to manufacture and sell in 
a county where a majority of the votes cast on the question of prohibition are against 
the manufacture and sale. Held, that the title being to regulate, and not prohi bit, does 
not sulliciently express the object of the act, as required by Const. Mich. art. 4, sec. 20, 
Where the body of an act entitled “ An act to regulate the manufacture and sale of in- 
toxicating liquors,” provides among other things, that the electors of a county may by 
vote prohibit the sale of liquor, but excepts druggists from the effect of such vote, such 
act, when enforced, does not regulate by partial prohibition, but is one which totally 
prohibits all other persons, and therefore is not strictly an act to regulate. — Inre Hauck, 
Sup. Ct. Mich., 38 N. W. Rep. 271. 


—. [Trial by Jury — Criminal Procedure— District of Columbia] — Constitu- 
tional right of trial by jury extends to District of Columbia. — Const. U. 8. art. 
3, sec. 2, providing that “ the trial of all crimes, except in cases of impeachment, shall 
be by jury, and such trial shall be held in the State where the said crimes shall have 
been committed; bat when not committed within any State the trial shall be at such 
place or places as the Congress may by law have directed; and the sixth amendment, 
declaring that “in all criminal prosecutions the accused shall enjoy the right to a speedy 
and public trial by an impartial jury of the State and district,” etc.,— extend the guaranty 
of jury trial to the District of Columbia equally with the States. — Callan vy. Wilson, Sup. 
Ct. U. S., 8 Sup. Ct. Rep. 1301. 


10. ——. [Appeal]— When right not preserved by right of appeal. — One charged 
with the offense of criminal conspiracy is entitled toa jury trial in the first instance; 
and it is not sufficient that by the local statutes (Rev. St. Dist. Col., secs, 773, 1073-1077) 
he would be entitled to an appeal from a conviction by the police court to the Supreme 
Court, upon giving recognizance, and to a jury trial on such appeal.— Ibid. 


ll. —. [Trial by Jury — Jurisdiction—Criminal Law] — Jurisdiction over 
crimes committed on or near county boundary line. — Code Iowa, sec. 4160, pro- 
viding that “‘ when a public offense is committed on the boundary line between two or 
more counties, or within 500 yards thereof, the jurisdiction is in either,” is not in con- 
flict with Const. Iowa, art. 1, sec. 9, which provides that “ the rights of trial by jury shall 
remain inviolate,” when a statute similar to section 4160 was in force when the first 
constitution was adopted, and has remained so ever since. — State v. Pugsley, Sup. Ct. 
Iowa, 38 N. W. Rep. 498. 


—. See CONSPIRACY; ESTOPPEL; INSURANCE; MANDAMUS; RAILWAY COMPANIES; 
TAXATION, 


CONTRACTS. — [Affreightment — Conflict of Laws — Private International 
Law— Shipping — Carriers of Goods — Negligence — Law and Fact — Maritime 
Law — Admiralty] — Marine contract exempting from liability, by what law 
governed. — A claim was made by an American citizen in the winding-up of a Britisn 
steamship company for damages for the loss of his cattle through the negligence of the 
master and crew. The ship in which the cattle were carried was a British ship trading 
between Boston and Liverpool. The charter-party contained express stipulations 
exempting the company from liability caused by the negligence of the master and crew. 
The cattle were shipped at Boston, and bills of lading were given there, in conformity 
with the contract. The ship stranded on the coast of North Wales through the negli- 
gence of the master and crew. According to the American law the stipulations were 
void, but according to English law they were good, and were usually inserted in English 
bills of lading. Held, that the stipulations were valid, first because the contract was 
governed by the law of the flag; and secondly, because from the special provisions of 
the contract itself it appeared that the parties were contracting with a view to the law 
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CONTRACTS — Continued. 
of England. — Re Missouri Steamship Company Limited; Monroe’s Claim, Eng. Ch. Div., 
58 L. T. Rep. (N. 8.) 377; 37 Alb. L. J. 518. 

2.—. [Corporation — Negotiable Instrument — Descriptio Personz]— Contract 
signed with the addition of president.— A promissory note which says, “ We 
promise to pay,” without further naming the maker, and which is signed, “ A. Hassett, 
President,” binds him personally; the word “ President” being merely descriptio 
persone. — Hobson vy. Hassett, Sup. Ct. Cal., 18 Pac. Rep. 320. 


3.—. [Guaranty — Negotiable Instruments — Escrow] — Conditional delivery 
of instrument containing contract of guaranty. — The guarantor of a draft is not 
liable where such draft was delivered to the cashier of the bank, with instructions that 
it was notto be accepted unless another should sign as guarantor, and the bark accepted 
the draft without the indorsement of the co-guarantor. The intention with which anew 
draft is accepted will control as to whether the original draft is paid and discharged by 
the acceptance of a new instrument in renewal of it, and this may be shown by proof 
of an express agreement or the attendant circumstances; and the question whether 
such renewal, under the circumstances, operates as a payment of the old draft, is one of 
fact, notreviewable onappeal. (Craig, J., dissenting.) — Belleville Savings Bank vy. Born- 
man, Sup. Ct. Ill., 3 Railw. & Corp. L. J. 536, 

4.—. [Validity — Restraint of Trade— Public Policy — Reasonableness] — 
Covenant to retire froma trade or business so faras the law aliows.— A father 
and two sons carried on business in partnership as galvanizers and galvanized iron 
manufacturers at Wolverhampton, with an office in London. By a deed of the llth 
October, 1884, entered into upon the dissolution of the partnership, J. D., one of the sons, 
sold his share in the capital and good-will of the business to his father and brother for 
valuable consideration, and covenanted “ to retire wholly and absolutely from the part- 
nership, and so far as the law allows, from the trade or business thereof in all it 
branches, and not to trade, act or deal in any way so as to either directly or indirectly 
affect” his father and brother. The business was subsequently assigned to the plaintiff 
company. In 1885 J. D. commenced business in Old street, Shoreditch, in the county of 
Middlesex, in partnership with a former agent and traveler to the original firm, as 
galvanized iron manufacturers and merchants; but they did not themselves galvanize 
goods. The plaintiff company having brought an action to restrain the alleged breach 
of the covenant — held, that the covenant to retire from the business “so far as the law 
allows” was too vague to be enforced by the court. — Davies v. Duvies, Eng. Ct. App., 
58 L. T. Rep. (N. 8.) 209; 37 Alb. L. J. 408. 


—. See RAILWAY COMPANIES; SCHOOLS AND SCHOOL DISTRICTS. 
CONTRIBUTORY NEGLIGENCE, sce NEGLIGENCE. 


CONVEYANCING. —[Husband and Wife—Deed—Joinder] — What is a suf- 
ficient joinder by husband in deed of wife. — Where the husband sets his hand and 
seal to his wife’s deed of real estate which she received from him, “in token of his as- 
sent to the conveyance,” it is a sufficient joinder in the deed by the husband. — Bray v. 
Clapp, Sup. Jud. Ct. Me., 6 N. Eng. Rep. 454. 


COPYRIGHT, see TRADE NAME. 


CORPORATIONS. —[Partnership Ultra Vires] — Partnershipagreement between 
several corporations ultra viresand void. — A corporation created under the Ten- 
nessee incorporation act of 1875, for the manufacture of cotton-seed oil, has no implied 
power to enter into a partnership with other similar corporations, by which the business 
of all the contracting companies is to be managed by a committee; and such contract 
whether made by the directors or by all the stockholders, is ultra vires and void, as far 
as unexecuted. — Mallory v. Hananer Oil Works, Sup. Ct. Tenn., 8 S. W. Rep. 39. 


2—. —. When suchacontractdeemed unexecuted.— Where, by the contract of 
partnership, the committee was to have possession of the properties of all the contract- 
ing companies for the space of three years, and an action of unlawful detainer was 
brought by one of the companies to recover its property at the end of two years, held, 
that the contract was as to the remainder of the term unexecuted, and could be repudi- 
ated as ulira vires. — Ibid. 


—. See CONTRACT; FEDERAL AND STATE JURISDICTIONS ; PARTNERSHIP; TAXATION; 
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COSTS. — [Attorneys and Counselors} — Allowances for professional services.— 
Allowances, to a moderate amount, may be allowed parties for expense of professional 
services and disbursements in ascertaining the construction of a will, unless the facts 


disclose a frivolous and unnecessary case. — Moore y. Alden, Sup. Jud. Ct. Me., 6 N. Eng, 
Rep. 442. 


CO-TENANCY.—([Replevin]— Tenant in common cannot maintain replevin 
against co-tenant.— A tenant in common of logs cannot maintain replevin for his 

proportion of the same against a co-tenant.— Busch vy. Nester, Sup. Ct. Mich., 38 N. W. 

Rep. 458. 

COUNTY; see OFFICE AND OFFICER. 


COVENANTS. — [Incumbrances Taxes — Assessments] — Covenant against in- 

cumbrances does not extend to tax assessed but not confirmed.— A covenant in 
a deed that the premises were “ free, clear, discharged, and unincumbered of and from 
all charges, taxes, assessments, and incumbrances, of what kind and nature soever,” 
does not make the grantor liable for an annual tax on the premises assessed before, but 


not confirmed until after, the execution of the deed. — Lathers y. Keogh, Ct. App. N. Y., 
17 N. East. Rep. 131. 


CRIMINAL LAW. — [Former Acquittal] — Acceptance of plea of guilty of mur- 
der in second degree no bar to subsequent conviction of murder in first de- 
gree.— After the prosecution had rested in a murder trial, by mutual consent of 
defendant, the district attorney, and the court, the jury was discharged, and the defend- 
ant withdrew her plea of not guilty, and, by leave of the court, pleaded guilty of murder 
in the second degree, but no sentence was pronounced. Later in the term, defendant, by 
consent of the court and district attorney, withdrew her plea of guilty, and again pleaded 
not guilty, Held,that the acceptance of the plea of guilty of murder in the second degree 
Was not anacquittal of the charge of murder in the first degree, and no bar toa conviction 
therefor. — [The court, speaking through Andrews, J., said: “ The contention that theac- 
ceptance of the plea of guilty of murder in the second degree on the former trial was in 
law an acquittal of the higher offense, notwithstanding its withdrawal at the instance of 
the defendant, is placed on the supposed analogy with those cases in which it has been 
held that, where a defendant indicted for murderis put on his trial for thatcrime, a con- 
viction of murder in the second degree, or of manslaughter, is an acquittal of any higher 
degree of the crime than that for which he was convicted; and that, although the defend- 
ant succeeds.in procuring a reversal of the judgment convicting him of the lesser offense, 
he does not thereby waive the benetit of the former verdict as an acquittal for the higher 
offense, buc may insist upon it, and he cannot thereafter be tried for any higher degree 
of the crime than that of which he was formerly convicted. The preponderating weight 
of authority sustains the general principle asabove stated. Slaughter v. State,6 Humph. 
411; State cv. Ross, 29 Mo. 32; People v. Gilmore, 4 Cal. 378; State v. tiornsby, 8 Rob. (La.) 
588; State v. Kittle, 2 Tyler, 472. In Ohio a different rule prevails. Jarvis v. State, 19 
Ohio St. 585. In this State the same doctrine is recognized in cases of inferior offenses. 
Guenther v. People, 24 N. Y. 100; People v. Dowling, 84. N. Y. 478. The question has not 
arisen in this State, sofar as we know, on an indictment for murder; but a fortiori, if 
the doctrine contended for is applicable in case of minor offenses, it is to those of the 
higher grade. In determining whether the principle of these decisions is applicable in 
the present case, the ratio decidendi is to be considered. The doctrine that a man once 
tried and convicted or acquitted of a crime, on a valid indictment, by a court of com- 
petent jurisdiction, cannot be tried again for the same offense, has its foundation in the 
principles of justice, and was a very ancient doctrine of the common law. It is embodied 
in that provision of the constitution of our State (article 1, sec. 6), which declares that 
“no person shall be subject to be twice put in jeopardy for the same offense.” Inde 
claring the application of this constitutional principle, it is well settled that an acquit- 
tal or conviction by verdict of a jury, although not followed by jadgment or sentence, is 
an acquittal or conviction which protects an accused person against another trial, pro- 
vided there was a competent court and a lawful indictment, or, in case of conviction, 
so long as the judgment remains unreversed. 


And, whether the conviction was on con- 
fession or by verdict, the rule was the same. 


Shepherd v. People, 25 N. Y. 406, and cases 
cited. But in this State, and generally elsewhere, a party convicted is permitted, in 


CRIMINAL LAW — Continued. 
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some form, to have a review for the purpose of correcting any errors of fact or law which 
may have been committed on the trial; and it became a settled qualification of the doc- 
trine that a party could not be twice tried for the same offense, that, by seeking and ob- 
taining a new trial for error, he thereby waived the constitutional protection, and could 
be again tried for the offense of which he formerly was convicted. U. 8. vr. Keen, 1 
McLean, 435; People v. Dowling, supra. But this doctrine, in turn, was limited so as to 
protect a defendant who secured a reversal and a new trial from being again put on 
trial for a higher grade of the same offense, or for another offense included in the same 
indictment, of which higher grade, or of which other offense, the first conviction was 
by inference an acquittal. So it was held that a verdict of conviction of one of several 
offenses charged in an indictment, or of a lesser degree of a single offense, implied, 
although the verdict was silent on the subject, that the jury found the defendant not 
guilty of such other offenses, or of the higher degrees of the same offense. It was on 
the theory that the verdict was separate and divisible, being both a verdict of acquittal 
and conviction, and that there was no inconsistency between a claim that the defend- 
ant was not guilty even of that of which he was convicted, and the claim that the ver- 
dict still stood as an acquittal of the other matters charged in the indictment, that the 
defendant was permitted on a new trial to urge the former verdict as an acquittal of all 
the matters charged other than that on which the conviction was had. The reason of 
the rule has, we think, no application to the present case. The confession of guilty of 
murder in the second degree having been voluntarily withdrawn by the defendant on 
her application to the court, removed, as is justly claimed by the assistant district at- 
torney in his very able argument, the only proofs which sustained alike the conviction, 
as also the constructive acquittal, of the defendant of the highercrime. It left the case 
without any plea whatever until the defendant again interposed her general plea of not 
guilty to the whole indictment; and in ac -iminal case-an arraignment and plea are es- 
sential to a valid trial and judgment. People vr. Bradner, 107 N. Y. 9, 13 N. E. Rep. 87, 
and cases cited. The waiver wrought by the withdrawal of the plea involved the waiver 
of all which depended on the plea, and this included a waiver of the benefit of the im- 
plication which existed, so long as the plea remained, of an acquittal of the higher 
crime. We think that neither upon reason nor principle can the defense of former 
jeopardy be maintained. As to waiver in criminal cases, see Pierson vr. People, 79 N. Y. 
479, and cases cited. The case of Kring v. Missouri, 107 U. 8S. 221, 2 Sup. Ct. Rep. 443, 
does not, we think, decide the question now presented. In that case there was a con- 
fession of the crime of murder in the second degree, followed by sentence and judg- 
ment in the State court of Missouri. The sentence was set aside by the appellate court 
of the State, because in violation of an understanding between the prosecuting officer, 
the defendant, and the court as to the length of sentence in case the defendant should 
plead guilty, and the appellate court remanded the case to the lower court for further 
proceedings. When the cause was again moved, the defendant stood on his plea of 
guilty of murder in the second degree, and its acceptance by the court, and refused to 
withdraw it. The court thereupon directed a plea of not guilty to be put upon the 
record, against the defendant's protest, and he was thereupon tried and convicted of 
murder in the first degree. The judgment was reversed by the Supreme Court of the 
United States. In the present case there was neither sentence nor judgment on the 
plea, and the defendant voluntarily withdrew the plea, and pleaded over to the indict- 
ment. It is quite clear from the prevailing opinion in the Kring Case that the absence 
of these circumstances in that case had a controlling influence. We are of opinion, 
therefore, that the defense of former acquittal, if properly pleaded. could not have 
prevailed. We deem it unnecessary to consider whether the legislature, by sections 464 
and 544 of the Code of Criminal Procedure, have changed the rule that a conviction for 
a lesser grade of an offense, or of one of two offenses charged in an indictment, imports 
an acquittal of the higher grade of the offense or of the other distinct offense. It is 
assumed in the Kring Case that it would be competent for the legislature to make such 
a change, applicable to future cases. The judgment should be affirmed.] — People v- 
Cignarale, Ct. App. N. Y., 17 N. East. Rep. 135. 


—. See CONSTITUTIONAL LAW; ELECTIONS. 


CRIMINAL PROCEDURE. — [Instructions] — Invading province of jury. — It is 
error in an instruction, to refer to evidence in the case as “ circumstances introduced in 
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CRIMINAL PROCEDURE — Continued. 
evidence tending to connect the accused” with the offense charged; this being an 
assumption that the evidence referred to tended to criminate the accused, and so a 
usurpation of the province of the jury. — State v. Porter, Sup. Ct. lowa, 38 N. W. Rep. 514. 


2.—. [Trial)— Trial in absence of defendant. — Under Crim. Code Colo., sec. 272 


(Gen, St, 1885, sec. 960), Which enacts that all trials for criminal offenses shall be con- 
ducted according to the common law, unless otherwise provided, it is error to try a 
defendant for a misdemeanor punishable by fine and imprisonment in jail, in the 
absence of himself and attorney, notwithstanding the case is an appeal from a justice of 
the peace, and that the bond in such case is for the payment of the fine, and not for the 
appearance of the defendant before the appellate court. Rising, C., dissenting. — Lawn 
v. People, Sup. Ct. Colo., 18 Pac. Rep. 281. 


—. See CONSTITUTIONAL LAW; ELECTIONS. 
CY PRES, see CHARITIES. 


DAMAGES, see ACTION; ASSAULT AND BATTERY; BREACH OF PROMISE; EMINENT 
DOMAIN; INTOXICATING LIQUORS. 

DEATH, see AcTION. 

DEED, see CONVEYANCING. 

DE FACTO OFFICERS, see OFFICE AND OFFICER. 

DEFECTIVE STREETS, see MUNICIPAL CORPORATIONS, 

DELAY, see CARRIERS OF GooDs. 

DELEGATION OF LEGISLATIVE POWER, see RAILWAY COMPANIES. 


DESCENT AND DISTRIBUTION. — Bastard’s right to transmit inheritance. — 
The legitimate children of a deceased bastard inherit from their parent’s bastard brother 
by the same mother, when such bastard brother died before the death of the parent, 
under Gen. St. Ky., providing that bastards of the same mother shall be capable of 
inheriting and transmitting an inheritance on the part of each other, as if such bastards 
were born in lawful wedlock. — Sutton v. Sutton, Ct. App. Ky., 85. W. Rep. 337. 


DESCRIPTIO PERSON see CONTRACT. 
DEVISE, see WILL. 
DIRECTORS, see SCHOOLS AND SCHOOL DISTRICTS. 


DISCOVERY. — [Equity — Administrator] — Administrator may maintain bill « 
for discovery of assets fraudulently conveyed. — An administrator can maintain 
a bill in equity for the discovery of assets, and the recovery of property conveyed by the 
deceased in fraud of his creditors, of whom he is one, so far as it is needed to pay the 
debts. — Preston vy. Cutter, 6 N. Eng. Rep. 398. 


DISCRIMINATION, see RAILWAY COMPANIES. 


DISTRIBUTION. — When take per stirpes.— When the distributees of the personal 
estate of an intestate stand in unequal degrees of relationship to the deceased, they take 
per stirpes.— Preston v. Cole, Sup. Ct. N. H., 6 N. Eng. Rep. 413, 


DISTRICT OF COLUMBIA, sce CoNnsTITUTIONAL Law. 
DIVORCE, see ALIMONY. 

DOMESTIC WINES, see INTOXICATING LIQUORS. 
DOWER, see WILL. 

DUE PROCESS OF LAW, see CONSTITUTIONAL LAW. 


ELECTIONS. —[Criminal Law]—Case of the Indiana tally-sheet forgers.— 
The acts of Congress and the statutes of Indiana make it a criminal offense for an 
inspector of elections or other election officer, at an election for a member of Congress, 
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ELECTIONS — Continued. 
to whom is committed the safe-keeping and delivery to the board of canvassers of the 
poll-books, the tally-sheets, and the certificates of the votes, to fail or omit to perform 
this duty of safe-keeping and delivery. — Ez parte Coy, Sup. Ct. U. 8.,8 Sup. Ct. Rep. 
1263. 


2.—. [Criminal Procedure — Public Policy — Secrecy of the Ballot — Evi- 
dence|— Compelling a witness to disclose how he voted. — The policy of the law 
is to preserve the secrecy of the ballot, but when it affects criminal cases in court, for 
the purpose of advancing justice a witness may be asked and compelled to disclose how 
he voted. — Commonwealth v. Ryan, Quarter Sessions, Lackawanna County, Pa., 26 Com. 
Pleas Rep. 147. 


3.—. [Mandamus— Misnomer]—Counting vote where the name of a candidate 
is spelt in different ways on different tickets. — Where, in an election, votes were 
given for Matthew Ryan, Mattias Ryan, and M. Ryan, and the recorder counted them as 
for one person, Matthew Ryan, mandamus to compel him to count the votes as given for 
separate persons will not lie, there being no averment that Matthew Ryan, Mattias 
Ryan, and M. Ryan are not the same person. — State ex rel. Hammerstein v. Williams, Sup. 
Ct. Mo., 8S. W. Rep. 415. 


EMINENT DOMAIN. -— [Railway Companies— Damages]— Must pay for subse- 
quent upheaval of adjoining land.—A railroad company, which has bought and 
paid for its right of way, must still pay for an upheaval of adjoining land caused by its 
subsequent construction in a marshy place of a fill which has spread beyond the limits 
of the right of way. Mitchell and Howk, JJ., dissenting. — Roushlange v. Chicago, etc., 
R. Co., Sup. Ct. Ind., 17 N. East. Rep. 198. 


2—. —. [Prescription —Limitation]— Right of action for damages barred 
after twenty years. — In an action to recover damages for the occupation of land by 
a railway company, a count alleging that the company has been in possession for more 
than twenty years without consent of the owner, and praying for the ejectment of the 
company, is bad on demurrer, as the right of action is barred by the twenty years statute 
of limitations, and no damages can be recovered under such count. In an action against 
a railway company to recover damages for the occupation of land, a count alleging that 
the company erected its road on the land thirty-one years before the action was brought, 
and praying for perpetual injunction, is bad on demurrer, as the company has acquired 
title by prescription. — Sherlock vy. Louisville, etc., R. Co., Sup. Ct. Ind., 17 N. East. Rep. 
171. 


3.—. Covenant running with the land.—In an action against a railway company to 
recover damages for the taking of land, all injuries that naturally result from the con- 
struction and operation of the road may be recovered. Such damages accrue to and 
must be covered by the owner of the land when the road was built. The claim does not 
pass with the land, and a grantee, to recover, must procure an assignment of the 
claim. — Ibid. 


4.——. Right of company to fenceupits track. —A strip of land sixty feet wide, taken 
by a railway company, is necessary to the operation of its road; and, where it has been 
in possession for more than twenty years, an owner of the adjoining land cannot build 
a fence on the strip, or ask damages for its removal by the company. — Jbid. 


ENDORSEMENT, see NEGOTIABLE INSTRUMENTS. 


ENGLISH STATUTES. — [Sewer Assessments— Trial by Jury — Municipal Cor- 
porations —Statute of Hen. VIII.]—Circumstances under which English 
statutes became operative in this country. — St. 23 Hen. VIII., providing for the 
appointment of commissioners of sewers, with power to reclaim and protect certain 
lowlands in England, did not amend the common law, and is not an “ English statute 
in amendment of the law, passed before the emigration of our ancestors,” applicable to 
assessments for sewers in Rhode Island. — Bishop v. Tripp, Sup. Ct. R. 1., 14 Atl. Rep. 79. 


EQUITY, see CHARITIES; DISCOVERY; JURISDICTION; MISTAKE; TAX TITLE. 
ESCROW, see CONTRACT. 
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ESTOPPEL. — [Insolvency — Constitutional Law]— Party proving claim against 

insolvent estate estopped to deny constitutionality of insolvent law.—A 
creditor who proves his claim against an insolvent debtor, and receives a dividend 
thereon, is estopped from setting up that the insolvent law is unconstitutional as to his 


claim, it having accrued prior to the enactment of that law. — Fogler vy. Clark, Sup. Jud. 
Ct. Me., 6 N. Eng. Rep. 452. 


—. See MISTAKE. 


EVIDENCE. — [Handwriting] — Proof of by comparison. — When the genuineness of 

handwriting is in issue, it may be proved by comparison with other handwriting 
admitted or proved to be genuine. Experts may compare the writings in the presence 
of the jury, and express their opinions upon the handwriting in question. The writing 
used as a standard of comparison is admissible for that purpose, though it does not 
relate tothe matter in controversy. Whether such writing has been admitted or proved 
to be genuine is to be determined by the presiding judge, and his decision, so far as it 
is a question of fact, is final, when there is any proper evidence to support it. — State vy. 
Thompson, Sup. Jud. Ct. Me., 6 N. Eng. Rep. 420. 


2.——. [Parol to Vary Writing]—In case of sale, evidence by bill of items 

merely. — Parol evidence is admissible to show the terms and conditions (if any) ofa 
sale, when the only evidence in writing is a bill of items receipted.— Grant v. Frost, 
Sup. Jud. Ct. Me., 6 N. Eng. Rep. 418. 


—. See BREACH OF PROMISE; ELECTIONS; HOMICIDE; INSURANCE; NEGLIGENCE; 
NEGOTIABLE INSTRUMENTS. 


EXECUTORS AND ADMINISTRATORS, see OFFICE AND OFFICERS. 
EXEMPLARY DAMAGES, see INTOXICATING LIQUORS. 


EXEMPTION. — [Commercial Traveler] — Horse used by commercial traveler.— 
A horse required for actual use by the owner in his business of selling goods by sample, 
as a commercial traveler, is exempt from attachment. — Towne v. Marshall, Sup. Ct. N. 
H., 6 N. Eng. Rep. 416. 

EXPRESS MALICE, see LIBEL. 

EXPRESSMAN, see RAILWAY COMPANIES. 


EXTRADITION, FOREIGN. [Jurisdiction — United States Commissioner] — 
Jurisdiction of United States Commissioner to hear complaint. — Under Rev, 
St. U. S., sec. 5270, a United States Circuit Court commissioner has jurisdiction to hear 
a complaint for forgery, made by a Mexican consul against a fugitive from that country, 
and, if he deems the evidence sufficient to sustain the charge, to commit the accused 
until a warrant for his surrender be issued, as forgery is one of the crimes enumerated 


in the extradition treaty with Mexico (12 U.S. St. at Large, 1199). — Benson v. McMahon, 
Sup. Ct. U. 8., 8 Sup. Ct. Rep. 1240. 


2—. —. [Forgery]—Printing theatrical tickets.—A person arrested on com- 
plaint of a consular agent for the crime of forgery alleged to have been committed in 
Mexico is not entitled to be discharged on habeas corpus where the undisputed evidence 
shows that petitioner, knowing of the future engagement of a theatrical company in the 
city of Mexico, falsely represented himself to be its agent, printed and sold tickets of 
admittance, and then escaped with the money, as the treaty with Mexico (12 U.S. St. at 
Large, art. 1), provides for the surrender of fugitives if the evidence would justify com- 
mittal for trial if the crime had been committed in the country where the fugitive was 
apprehended, and forgery may be committed by printing as well as writing instruments 
purporting to be the act of another. — Zbid. 


—. See FEDERAL AND STATE JURISDICTION. 


FEDERAL AND STATE JURISDICTION. — (Jurisdiction — Abduction — Kid- 
naping — Interstate Extradition — Extradition — Habeas Corpus — Fugi- 
tives from Justice] — Prisoner kidnaped from one State to another not dis- 
chargeable on Federal habeas corpus.—A criminal, having escaped from justice 
to another State, pending extradition proceedings, was forcibly seized by an agent 
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FEDERAL AND STATE JURISDICTION — Continued. 

appointed by the governor demanding his extradition, carried to the State where he had 
been indicted, and was there arrested on a legal warrant. Held, that he could not be 
released on petition for habeas corpus to a Federal court, on account of the personal 
injuries received from private persons acting against the laws of one State and without 
authority from the other, or because of the indignities committed against the State from 
which prisoner was removed, the illegal mode in which he was brought from the other 
State violating no right secured by the constitution or laws of the United States, but 
solely concerning that State, which may bring the persons abducting the petitioner to 
justice. Bradley and Harlan, JJ., dissent.— Mahon vy. Justice, Sup. Ct. U. 8., 8 Sup. Ct. 
Rep. 1204. 


2.—. [Receiver] — Effect of appointment of receiver in Federal court upon pro- 
ceeding pending in State court. — The fact that the United States Circuit Court has 
appointed receivers of a consolidated association does not deprive the State court of 
jurisdiction of a proceeding by mandamus, at the instance of a subscriber to stock of the 
association, to compel the recorder of mortgages, on the ground that the stock sub- 
scribed for has been fully paid, to cancel the record of a mortgage given to secure the 
subscription, which mortgage has been pledged by the association to the State as 
security for a loan. — Calhoun v. Lanauz, Sup. Ct. U. 8., 8 Sup. Ct. Rep. 1345. 


3.—. [Removal of Causes— Penal Actions — Corporations — Officers and 
Agents] — Penal action against corporate officer and agent under State law 
removable. — For some purposes of State law, an action of debt under Gen. Laws N. 
H., ch. 147, sec 13, imposing a penalty on corporate officers and agents for neglect or 
refusal, on demand, to furnish copies of accounts, records, and papers in their keeping, 
to creditors or stockholders entitled to inspect them, is a suit of a civil nature; and the 
defendant having taken the proper steps to remove it to the Circuit Court of the United 
States under the act of March 3, 1875, it is useless to put the parties to the expense ofa 
trial before a Federal decision of the Federal question of removal. — [The court speaking 
through Doe, C. J., said: ‘“ As a stockholder, the plaintiff was entitled to copies of cor- 
porate records. Gen. Laws, ch. 147, secs. 10-13. The plaintiff of record is the plaintiff 
in interest. If the defendant prevails on the merits, he will have a judgment for costs. 
The action of debt, provided as a remedy for a violation of the plaintiff's private right, 
is civil in form, and in some sense, and for some purposes, its substance is regarded as 
civil by the law of the State. Dow v. Norris, 4 N. H. 16,19, 20; Bellows, J., in Rich ev. 
Flanders, 39 N. H. 304, 388; State v. Kinne, Jd. 129; State v. Railroad, 52 N. H. 528; State 
v. Railway, 58 N. H. 198; Castles v. Welch, 63 N. H. 369; Wiley v. Yale, 1 Metc. 553, 554; 
Roberge v. Burnham, 124 Mass. 277; 3 Bl. Comm, 2, 161; Sedg. St. & Const. Law, 333-336. 
“An action of debt to recover a penalty is a civil cause.’ Woart v. Winnick, 3 N. H. 
473,481. One of the material differences between this action and an indictment prose- 
cuted wholly in behalf of the public is stated in Lewis v. Foster, Smith (N. H.), 420-422, 
426. But an action may be civil within the meaning of one law, and criminal within the 
meaning of another. Whether this is a suit of a civil nature within the meaning of the 
Federal statute of March 3, 1875, is a question on which it is not necessary for us to form 
an opinion. If the Federal court hold the suit to be removable, a verdict and judgment 
obtained by the plaintiff in the State court would be fruitless. Railroad Co. r. White, 
111 U. S. 134, 4 Sup. Ct. Rep. 353. The practical question is not whether we think the case 
is removable, but, what will probably be the opinion of the Federal court on the sub- 
ject? The utility of a judgment for the plaintiff here is so doubtful that it is not 
expedient to put the parties to the expense of a trial before the Federal question is 
decided by the Federal court. Case discharged.”}] — Robertson vy. Kottell, Sup. Ct. N. H. 
14 Atl. Rep. 78. 


—. See RAILWAY COMPANIES. 

FELLOW SERVANTS, see MASTER AND SERVANT. 

FOREIGN INSURANCE COMPANIES, see CONSTITUTIONAL Law. 
FOREIGN WILL, see INTERSTATE Law. 


FORGERY. — Uttering forged instrument— Pledging forged bill of exchange. — 
Pledging a forged negotiable bill of exchange as security for the payment of goods 


= 
wae 


2—. 


666 DIGEST OF RECENT CASES. 


FORGERY — Continued. 
taken on credit, with knowledge that it is forged, is as much the uttering of a forged 
instrument, denounced by Pen. Code Tex., art. 443, as giving itin payment. — Thurmond 
v. State, Ct. App. Texas, 8 8. W. Rep. 473. 

—. See EXTRADITION. 

FORMER ACQUITTAL, see CRIMINAL Law. 

FRANCHISES, see TAXaTION. 


FRAUD, see LIMITATION OF ACTIONS. 


FRAUDULENT CONVEYANCES. — [Intent — Consideration] — Want of con- 
sideration sufficient where grantor's intent fraudulent. — Where the purpose 
of the grantor is shown to have been fraudulent, it is sufficient to prove that the grantee 
takes without consideration, without proving his participation in the fraudulent in- 
tent. — Preston vy. Culter, Sup. Ct. N. H., 6 N. Eng. Rep. 398. 
[Secret Trusts—Chattel Mortgages] —Invalidity depends upon secret 
trust for mortgager's benefit.— An agreement between the mortgagee and mort- 
gager in a chattel mortgage that the latter shall continue in possession of the mortgaged 
property, and sell and dispose of it in the usual course of business, the net proceeds to 
be applied in discharge of the mortgage debt, does not create either a secret or an open 
trust in the property in favor of the morigager. It is only when the mortgager is 
authorized to dispose of the property substantially for his own benefit that in such a 
case a trust is created for his use.— Mayer v. Feig, Sup. Ct. Ind., 17 N. East. Rep. 159, 


FUGITIVES FROM JUSTICE, see FEDERAL AND STATE JURISDICTION, 
FUTURE CROP, see SALES OF PERSONALTY. 


GARNISHMENT.-—([Interstate Law — Trustee Process] — Garnishment' of the 
holder of a draft — Payment to citizen of another State. — A draft on the United 
States assistant treasurer, in payment of an Alabama claim, payable to the order of a 
citizen of New York, was attached in Massachusetts, by equitable trustee process in the 
hands of a citizen of Massachusetts, and an injunctlon issued against its transfer or 
collection, but no service was made on the citizen of New York. Held, that the draft 
having been collected by the trustee, he was liable for the amount after deducting a 
lien which he held on it. Field and W, Allen, JJ., dissenting. —- McCann y. Randall, 
Sup. Jud. Ct. Mass., 17 N. East. Rep. 75. 
GOOD FAITH, see LIMITED PARTNERSHIP. 


GOVERNOR OF STATE, see MANDAMUS. 


GUARANTY. [Negotiable Instrument]—Effect of guaranty of “ payment 

when due.”’—In an action by the holder of a note against guarantors of “ payment 
when due,” who were strangers to the original contract, and received no benefit from 
their guaranty, evidence of failure of consideration between the payee and the maker 
is admissible to reduce the guarantor’s liability. 


In action by the holder of a non- 
negotiable nete, against guarantors of “ payment when due,” neither demand upon nor 


suit against the maker, nor notice of non-payment to the guarantors, is necessary to 
hold the latter. A contract to pay money “ with exchange on New York,” is not a 


negotiable note. A contract to pay money which authorizes the payee to declare it due 
whenever deemed insecure, is not a negotiable note. A provision in a note that it shall 
bear interest from maturity at a certain illegal rate, “as agreed, for negotiating and 


carrying this loan, so long as it remains unpaid,” when clearly a recital of the terms of 
the purchase for which the note was given, and therefore resting upon the consideration 
for the original contract, cannot be regarded asa mere penalty, and taints the note with 
usury. — Bank of Uniontown vy. Strother, Scp. Ct. 8. C., 3 Railw. & Corp. L. J. 605. 


—. See CONTRACT. 


HABEAS CORPUS.—([Void Sentences— Jurisdiction] — Relief after sentence 

granted only on want of jurisdiction. — The writ of habeas corpus in case of a per 
son held a prisoner by sentence of court can only release the prisoner when it is shown 
that the court had no jurisdiction to try and punish him for the offense. The inquiry in 
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HABEAS CORPUS — Continued. 
such case is not whether there is in the indictment such specific allegation of the details 
of the charge as would make it good on demurrer, but whether the indictment describes 
a class of offenses of which the court has jurisdiction, and alleges the defendant to be 
guilty. If the record of the case, in which judgment of imprisonment is pronounced, 
contains no charge of such offense, he should be discharged. — Ex parte Coy, Sup. Ct. U. 
S., 8 Sup. Ct. Rep. 1263. 

—. See CONSPIRACY; VWEDERAL AND STATE JURISDICTION. 

HANDWRITING, see EVIDENCE. 


HIGHW AYS, see NUISANCE. 


HOMICIDE. — (Evidence — Identification] — Direct proof of identity of deceased 
not necessary to a conviction. — Under the Penal Code of New York, sec. 181, pro- 
hibiting a conviction “ unless the death of the person alleged to have been killed, and 
the fact of the killing by the defendant as alleged, are each established as independent 
facts; the former by direct proof, and the latter beyond a reasonable doubt,’ —the 
accused may be convicted of murder without direct proof of the identity of his victim. — 
People vy. Palmer, N. Y. Ct. App., 37 Alb. L. J. 516. 


2—. [(Self-defense— Burden of Proof] —Retreating to the wall. — An instruction 
to the effect that if defendant, in the first instance, sought a disturbance or fight with the 
deceased, but afterwards sought to avoid difficulty, the burden of proving that he 


inflicted the wound in self-defense is upon defendant, is erroneous. — State v. Dillon, 
Sup. Ct. Iowa, 38 N. W. Rep. 525. 


3.—. [Mutual Combat] — Withdrawing from the combat so as to restore right 
of self-defense. — An instruction that in a mutual combat, where both parties are in 
the wrong, both are responsible for the result of their acts, and one cannot claim any- 
thing on the ground of self-defense until he has first withdrawn, and retreated as far as 
he can in safety, and clearly evinced to his adversary his intention so to do, is erro- 
neous, for the reason that the rule requiring the intention to withdraw to appear clearly, 
is too strict. If the defendant gives his adversary reasonable ground for thinking he 
has withdrawn, this is sufficient. — Jbid. 


4,——. ——. One who voluntarily provokes or enters into a difficulty brought on by any 
willful act of his, resulting in the death of another, cannot justify on the ground of 
self-defense. — State vy. Hardy, Sup. Ct. Mo., 8S. W. Rep. 416. 


5.—. [Character of Deceased—Instructions]— The same offense to kill a bad 
man as to kill a good man.—In a trial for murder, an instruction which charges that 
“in law, it is the same offense to kill a bad man as it is to kill a good man, and although 
the jury may believe from the evidence that deceased, when intoxicated, was a bad or 


quarrelsome man, this fact alone will not justify or excuse the defendant for the killing 
of deceased,” is proper. — Ibid. 


6.—. ——. [Instructions] — Bringing on the difficulty — Renewing the assault 
after abandonment. — On a trial for murder, where defendant, knowing that deceased 
was on his premises, having a gun and pistol, with the declared purpose of giving defend- 
ant trouble, seized the gun from deceased, and ordered him off, but made no effort to 
use it until deceased advanced with drawn pistol, when he shot him, it is error to instruct 
the jury that defendant was guilty of murder or manslaughter if he provoked the trouble, 
without instructing them that, in such case, if deceased renewed the assault after 
defendant had abandoned it, defendant had a right to defend himself.— Barnard y. 
Commonwealth, Ct. App. Ky., 8S. W. Rep. 444. 


1.—. —. [Instructions]— Voluntarily bringing on the conflict.—On a trial 
for murder, evidence that defendant, in a quarrel with deceased, put his hand against 
or in front of him, bidding deceased go away; whereupon the latter struck defendant, 
threw him in a ditch, and fell upon him; whereupon defendant fired the fatal shot,— 
is a sufficient showing of defendant’s having provoked the contest to warrant an instruc- 
tion that, if defendant brought on or voluntarily entered into the fight, he cannot avail 
himself of the law of self-defense, however great the danger to which he may have 
thought himself exposed. — [The court, speaking through Black, J., said: “The further 
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HOMICIDE — Continued. 

objection to these instructions is that they say the defendant cannot be acquitted if he 
sought or brought on, or voluntarily entered into, the difficulty, and a fightensued. The 
contention is that the defendant could not be deprived of his right of self-defense unless 
he provoked or brought on the fight with some felonious design. Counsel, in making 
this contention, forget that the evidence tends to show a lower grade of homicide than 
murder, The evidence tends to show him guilty of manslaughter, and instructions were 
given upon that subject; and it is for that offense that he now stands convicted. While 
he would not be deprived of his right of self-defense as to the charge of murder unless 
he brought on or provoked the affray for the purpose of killing or doing deceased some 
great bodily harm, still he may be guilty of manslaughter though he provoked the combat 
entertaining no such design. Thus it is said in Horr. & T. Cas, 227: ‘If he [defendant] 
provoked the combat, or produced the occasion, in order to have a pretext for killing his 
adversary or doing him great bodily harm, the killing will be murder, no matter to what 
extremity he may have been reduced in the combat. But if he provoked the combat, or 
produced the occasion, without any felonious intent, intending, for instance, an ordinary 
battery merely, the final killing in self-defense will be manslaughter only.’ This is the 
doctrine of the recent case of State v. Partlow, 90 Mo. 608, 4 5. W. Rep. 14. That case 
cannot be construed to mean or hold that one whe provokes or brings on a difficulty, 
resulting in the death of one of the combatants, is to go free of all punishment, unless 
he entered into the fight with a felonious purpose. The distinction above stated is 
clearly asserted in the case of Adams v. People, 47 Ill. 376, so often cited. A party who 
will enter into an affray voluntarily, though without any felonious design, and, when 
hard pressed, kill his adversary, is not wholly without criminal blame. But we need 
pursue this question no further. The authorities cited are suflicient.’’] — State v. David- 
son, Sup. Ct. Mo., 8S. W. Rep. 413. 


HUSBAND AND WIFE, see CONVEYANCING; INSURANCE. 
IDENTIFICATION, see HOMICIDE. 

ILLEGITIMATE CHILD, see WILL; DESCENT; INCEST. 
IMPOTED NEGLIGENCE, see NEGLIGENCE. 


INCEST. — Between father and illegitimate daughter.— Under Penal Code, sec. 
302, providing that “‘ persons, being within the degrees of consanguinity within which 
marriages are declared by law to be incestuous and void, * * * who shall commit 
adultery or fornication with each other, shall, upon conviction, be punished,” etc.,a 
father who has sexual intercourse with his illegitimate daughter is guilty of incest.— 
People vy. Lake, Ct. App. N. Y., 17 N. East. Rep. 146. 


INCUMBRANCES, see COVENANTS. 

INJUNCTION, see NUISANCE; RAILWAY COMPANIES; TRADE-MARK. 
INSOLVENCY, see ESTOPPEL. 

INSTRUCTIONS, see CRIMINAL LAW; HOMICIDE; SELF-DEFENSE. 


INSURANCE. —[Accident — Proximate Cause] — Death from fright or nervous 
strain. — While one insured against accidents was driving upon a public street, his 
horse became frightened at an unsightly object, and ran away, without upsetting the 
carriage or coming in contact with anything, and was at length brought under control; 
but the insured was apparently greatly endangered at the time, and suffered so severely, 
either from fright or strain caused by his physical exertion in restraining the horse, that 
he died within an hour afterwards. Held, that the death ensued from bodily injuries 
effected through external, violent, and accidental means. The clause which provides 
that the insurance shall not extend to any bodily injury of which there shall be no ex- 
ternal and visible signs upon the body of the insured, does not apply to fatal injuries, 
but only to those not resulting in death; the clause proceeding, “nor to any death 
caused,” etc. —M°Glinchy v. Fidelity, etc., Co., Sup. Jud. Ct. Me., 14 Atl, Rep. 13; 6N. 
Eng. Rep. 450. 


2.—. [Application — Evidence — Obligation of Contracts — Constitutional 
Law] — Validity of statute:requiring application to be annexed to policy. — 
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INSURANCE — Continued. 
Act Pa. May 11, 1681 (P. L. 20), providing that all insurance policies upon the lives or 
property of persons within the State which contain any reference to the application 
either as forming a part of the policy or contract, or having ary bearing thereon, shall 
contain copies of the application, otherwise the application is inadmissible in any con- 
troversy between the parties to or interested in said policy, and shall not be considered 
a part of the policy, — docs not, as to polieies issued since its passage, impair the obliga- 
tion of contracts.— New Era Life Assn. v. Musser, Sup. Ct. Penn., 14 Atl. Kep. 155. 


3.—. [Life Assignment — Husband and Wife|)— When policy assignable by 
wife during life of husband. — An ordinary paid-up policy of life insurance effected 
by the husband on his life for the benefit of his wife is assignable by the wife during the 
life of the husband when the same is made with his concurrence. — Ford v. Travelers* 
Insurance Co., Sup. Ct. D. C., 16 Wash. L. Rep. 382. 


INTENT, see FRAUDULENT CONVEYANCES. 
INTERPRETATION, see WILL. 
INTERSTATE COMMERCE, see CONSTITUTIONAL LAW; TAXATION, 


INTERSTATE EXTRADITION, see FEDERAL AND STATE JURISDICTION. 


INTERSTATE LAW. — [Will — Foreign Will — Power — Private International 

Law — Conflict of Laws] — Execution of a power in a will made in another 
State. — Where land situated in South Carolina was devised by a testatrix who resided 
in that State, with power of appointment in the devisee, “‘ by her last will and testament 
duly executed,” a will duly executed in another State, but not conforming to the law of 
South Carolina, was not a valid execution of the power. Simpson, C. J., dissenting. — 
Blount vy. Walker, Sup, Ct. 8. C.,6 8. East. Rep. 558. 


—. See GARNISHMENT; JURISDICTION; LIMITATION OF ACTIONS. 


INTOXICATING LIQUORS.—[Damages—Exemplary Damages]—In action 

by wife for sale to husband, exemplary damages not given.— By chapter 107, 
sec. 16, Acts 1877, p. 144, it is provided: “ An action may be maintained [under specified 
circumstances] by the wife against the person selling or furnishing such spirituous 
liquors, as well for all such damages as the plaintiff has sustained byreason of the sell- 
ing or giving such liquors, as for exemplary damages.” By exemplary damages is 
meant, not additional damages given as a punishment of the defendant for selling in- 
toxicating liquors to her husband illegally, but damages which shall not only compen- 
sate her for injury to her means of support, but also in a proper case, damages which 
shall compensate her for her mental anguish. Such exemplary damages cannot be 
given to recompense her for her anxiety of mind, mortification, social degradation, and 
loss of her husband's society, by reason of his drunkenness and misconduct; but they 
can only be given where the defendant has not simply committed against her the tort 
of selling illegally intoxicating liquors to her husband, whereby she was injured in her 
means of support, but where the defendant made such sale under circumstances which 
showed actual malice, or wanton, deliberate, and willful disregard of her rights and 
known wishes. In such a case, no damages can be given the plaintiff because of injury 
to her means of support by the death of her husband caused by his intoxication, the 
consequence of liquors illegally furnished or sold to him by the defendant. [Inter- 
minable opinion by Green, J., and innumerable cases cited.] —Pegram v. Stortz, Sup. 
Ct. App. W. Va., 68. East. Rep. 485. 


.2.—. [Domestic Wines] —Illegal sale of domestic wines.— Under act Pa., April 
12, 1867, prohibiting the sale of any “spirituous, vinous, malt, or brewed liquors” within 
a certain district, an offense is committed by the sale of domestic wine, which need not 
be shown to be intoxicating. — Hatyield v. Commonwealth, Sup. Ct. Penn., 14 Atl. Rep. 157. 


“ISSUE,” see WILL. 
JOINDER, see CONVEYANCING. 
JUDICIAL POWER, see CONSTITUTIONAL Law. 
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JUDGMENTS. —([Cause of Action] —Inquiry into cause of action for the purpose 
of determining jurisdiction in an action on a judgment. — Const. U.S., art. 4, sec, 
1, and Rey. St. U. 8., sec. 905, providing that the judgments of the courts of any State are 
to have such faith and credit given to them in every court within the United States as 
they have by law or usage in the State in which they were rendered, does not preclude 
this court from inquiring, in determining its jurisdiction of an action brought upona 
judgment of a State court for a penalty in favor of the State against a citizen of another 
State, whether the cause of action upon which the judgment was rendered was such that 
this court would have had original jurisdiction of it. Those provisions establish a rule 
of evidence, but do not affect questions of jurisdiction. — State of Wisconsin v. Pelican 
Ins. Co., Sup. Ct. U. S., 8 Sup. Ct. Rep. 1370. * 


JURISDICTION.—Over non-residents.— The courts of this State have jurisdiction 
over non-residents who are found within this State, and are duly served with process 
here. The Municipal Court of Ellsworth, having jurisdiction in civil actions when the 
defendants reside in Hancock County, has jurisdiction over a resident of Boston upon 
whom service was made while temporarily sojourning at Mt. Desert. — Alley v. Caspari, 
Sup. Jud. Ct. Me., 6 N. Eng. Rep. 429. 


2—. [Equity—Trust—Interstate Law]— Action to establish trust in land of 
another State — A bill was filed in a court of Tennessee by a landlord against tenants 
holding land in Arkansas, to establish a trust in favor of complainant in said land pur- 
chased by defendants at a judicial sale, on the ground that it was fraudulent for a tenant 
to purchase his landlord’s property at such sale, but no actual fraud was proved. Held, 
that such purchase, if fraudulent at all, was only a constructive or legal, and not an 
actual, fraud, and that said court had no jurisdiction thereof. — Pickett v. Ferguson, Sup. 
Ct. Tenn., 8 S. W. Rep. 386. 


8 —. [United States Supreme Court—Suits by States—Penal Actions] — 
Action by State in United States Supreme Court to recover a penalty. — Rev. 
St. Wis., sec. 1920, imposing a forfeiture of $500 per month upon any insurance company 
of another State doing business in Wisconsin without having deposited with the proper 
officers a full statement of its property and business during the preceding year, such 
forfeiture to be recovered in an action in the name of the State, is strictly a penal statute 
punishing an offense against the State; and, therefore, under the judiciary act of Sep- 
tember 24, 1789, ch. 20, sec. 13 (Rev. St. U. S., sec. 687), giving the Supreme Court of the 
United States “ exclusive jurisdiction of controversies of a civil nature where a State is 
a party,” etc., this court has no jurisdiction of an action brought by the State of Wis- 
consin against an insurance company of another State upon a judgment for the penalty 
imposed by that statute. — State of Wisconsin vy. Pelican Ins. Co.,Sup. Ct. U. 8.,& Sup. 
Ct. Rep. 1370. 

—. See CONSTITUTIONAL LAW; EXTRADITION; FEDERAL AND STATE JURISDICTION; 
HABEAS COKPUS; RAILWAY COMPANIES; RECEIVERS. 


EKIDNAPING, see FEDERAL AND STATE JURISDICTION. 
LAW OF PLACE, see PRIVATE INTERNATIONAL Law. 
LECTURES, see LITERARY PROPERTY. 

LEGACY, see WILL. 


LIBEL.—[Privilege—Express Malice] — Newspaper criticism of a play.—The 
criticism of a published work in the public press is not privileged, and may be a libel 
without any indirect motive on the part of the writer. Such a criticism, in order to be 
libelous, must, in the opinion of the jury, be something more than the expression of the 
strong opinions and prejudices of a fair man. If it goes beyond what any fair man 
would say in criticising a work it is a libel.— Merivale vy. Carson, Eng. Ct. of App., 3 
Railw. & Corp. L. J. 488. 


LICENSE, see CONSTITUTIONAL Law. 
LICENSE TAX, see CONSTITUTIONAL Law. 
LIMITATION, see EMINENT DOMAIN, 
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LIMITATION OF ACTIONS. — [Fraud] — Statute begins to run on discovery of 


—. See ELECTIONS; RaILway COMPANIES. 


MARITIME LAW.-— [Admiralty — Shipping — Charter Party]—Implied war- 
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fraud. —Such a bill may be maintained if commenced within a reasonable time after 
evidence of the fraud is discovered, due diligence for its discovery having been used by 
the plaintiff, and in the mean time the statute of limitations does not run. — Preston v. 
Cutler, Sup. Ct. N. H.,6N. Eng. Rep. 398. 


2—. [Interstate Law] —Effect of citizen removing from one State into 


another. — Plaintiff and defendant were both citizens of Maine when a cause of action 
accrued, but defendant removed to New York before the time of limitation had run, and 
lived there till the New York statute of limitations had run. Held, that under Pub. St. 
Mass., ch. 197, sec. 11, providing that no action shall be brought by any person whose 
claim is barred in the State where he resided, and the laws of Maine providing that time 
when a defendant is out of the State shall not be counted in the time of limitation, the 
cause of action was not barred. Field and W. Allen, JJ., dissenting. — M’Cann y. 
Randall, Sup. Jud. Ct. Mass., 17 N. East. Rep. 75. 


3,—. [Statute of Limitation — Administrator] — Appointment of creditor as 


administrator susvends running of statute.— The appointment of a creditor as 
administrator of the estate of his debtor suspends his right of action against the estate, 
and operates as a suspension of the statute of limitations with respect to his personal 
claim. — Preston v. Cutter, Sup. Ct. N. H.,6 N. Eng. Rep. 398. 


LIMITED PARTNERSHIP. — [Questions of Law and Fact — Good Faith] —Good 


faith a question for jury.— Where plaintiff, seeking to hold defendant as a general 
instead of a special partner, contends that defendant's actual payment of money into the 
firm, which is requisite to constitute him a special partner, was not made in good faith, 
and certain facts, if unexplained, support his contention, and plaintiff calls defendant 
as a witness, the fact that the latter in his testimony offers a possible explanation of the 
matters concerning the payment does not preclude plaintiff from going to the jury on 
the issue of the good faith in the payment.— Manhattan Co. v. Phillips, Ct. App. N. Y., 
17 N. East. Rep. 129. 


LITERARY PROPERTY. — (Lecture— Publication] — Delivery of lectures to a 


university class not a publication.— The delivery by a professor in a university of 
lectures in his class room to students of the university attending his class in the ordinary 
course, is not such a publication as to deprive him of his common-law right of property 
in such lectures; and he is therefore entitled to prevent the republication of his 
lectures, without his authority, from notes taken inthe class. Judgment of the majority 
of the court below reversed (Lord Fitzgerald dissenting). Abernethy v. Hutchinson (3 
L. J. O. S, 209, Ch.; 1 H. & T. 28), discussed and approved.— Caird v. Sime, Eng. House 
of Lords, 3 Railw. & Corp. L. J. 343. 


LIVE STOCK, see CARRIERS OF GOODS. 

LOCAL OPTION LAWS, see CONSTITUTIONAL Law. 
LOGS AND LOGGING, see REPLEVIN; TAXATION. 
LOST INSTRUMENTS. — [Negotiable Instrument] — Action at law. — An action at 


law will lie on a note, lost, but not shown to be destroyed, it being overdue, and, though 
negotiable, never negotiated. — Clark v. Snow, Sup. Ct. Vt., 14 Atl. Rep. 87. 


MALPRACTICE, see NEGLIGENCE. 
MANDAMUS. [Constitutional Law — Governor of State] — Governor subject to 


mandamus when he acts ministerially.— Where purely ministerial duties are by 
statute imposed upon the governor, and such duties are only such as might be devolved 
upon any other officer or agent, the performance of such duties may be controlled by 
mandamus or injunction. — Martin v. Ingham, Sup. Ct. Kan., 37 Alb. L. J. 499. 


ranty of seaworthiness.— There is an implied warranty of seaworthiness or fitness 
for the contemplated voyage in every charter-party or contract of affreightment on the 
part of the ship-owner, and this is a condition precedent to performance by the shipper. 
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MARITIME LAW — Continued. 

The libellants chartered the Dictator to carry a cargo of wheat from Portland to Europe, 
and when she was loaded, she commenced, from inherent weakness, to leak, so that her 
cargo had to be discharged. Held, that the vessel not being seaworthy at the date of the 
charter and the delivery of the cargo, there was a failure on the part of the ship-owner 
to perform the condition precedent of the contract, and the shipper was absolved there- 
from, and was entitled to recover possession of his wheat, and such damages as he may 
have sustained by reason of such failure.— Balfour v. The Director, Dist. Ct. U. 8., D. 
Oregon, 3 Railw. & Corp. L. J. 585, 


—. See CONTRACT. 


MARRIAGE, see BREACH OF PROMISE. 


MASTER AND SERVANT.— [Negligence— Fellow-Servants|— One who works 
at odd jobs a fellow-servant with the regular hands. — One who works at odd 
jobs around the mill-yard of a corporation operating a saw-mill and sait-block and oc- 
casionally loads salt on a barge for market, is the fellow-servant of men inthe salt 
warehouse handling barrels, and cannot recover for injuries received from a descending 
elevator, through their negligence. Morse and Long, JJ., dissenting. — Sell v. Lumber 
Co., Sup. Ct. Mich., 38 N. W. Rep. 451. 


MISNOMER, see ELECTIONS. 


MISTAKE.— [Equity— Reformation of Instruments] — Mistake of scriveneras to 
quantity of land conveyed.— A complaint to reform a mortgage sufficiently shows 
mutual mistake by averring that the mortgagers agreed to convey the whole of a tract 
of land, and that both parties intended, at the time the transaction was consummated, 
that the entire tract should be included in the mortgage, but by mistake of the scrivener 
the description was so written as to cover only the undivided one-third. — Keister v. 
Myers, Sup. Ct. Ind., 17 N. East. Rep. 161. 


2.——. (Equitable Estoppel.]—One who admits that an instrument which a court of 
equity is asked to reform does not set forth the agreement as it was actually made, and 
as the other party believed it did, will not be heard to say that he intentionally brought 


about or silently acquiesced in the discrepancy between the instrument and the agree- 
ment as made. — J bid. 


MORTGAGES. — [Redemption — Alabama] — Construction of statutory right of 
redemption — Right of redemption cannot be exercised by an assignee.— 
Under Code Ala. 1856, sec. 1879, providing that real estate sold under a power in a mort- 
gage may be redeemed by the debtor within two years; sections 1883, 1885, extending 
the right to creditors in certain cases; section 1888, to a child who was a grantee of his 
parent; and section 1891, to heirs, devisees, and personal representatives of the 
debtor,—the right of redemption can only be exercised by the persons named in the 
statute, and not by an assignee of the equity of redemption in the mortgaged premises. 
Overruling Bailey v. Timberlake, 74 Ala. 221. Stone, C. J., dissents. — Powers v. Andrews, 
Sup. Ct. Ala.,4 So. Rep. 263; Aiken v. Bridgeford, Ibid. 266; Commercial, etc., Assn. Vv. 
Parker, Ibid. 268. 


2—. [Sale —Redemption]— Purchase by mortgagee at his own sale set aside 
and equity of redemption restored.— Where a mortgagee, unauthorized thereto, 
through the intervention of a third person, purchased at his own sale under a power in 
the mortgage, equity Will construe the transaction as a fraud on the right of a cestui que 
trust, and will set it aside at the request of the mortgager’s grantee, who files his bill 
within a reasonable time offering to do equity. Where a sale under power contained in 
a mortgage is set aside for fraud, the equity of redemption is restored to its orginal 


status, subject only to the costs of redemption. — Thomas v. Jones, Sup. Ct. Ala., 4 So. 
Rep. 270. 


MUNICIPAL AID, see RAILROAD COMPANIES. 
MUNICIPAL CORPORATIONS. — [Defective Streets — Proximate and Remote 


Cause] — Case of a person being thrown by another into a pit near the high- 
way.— A town 1s not liable to one who is injured, by falling into an excavation in the 


= 
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MUNICIPAL CORPORATIONS — Continued. 
street, when the fall was wholly occasioned by the act of another, who willfully seized 
plaintiff, and threw him into the pit, the negligence of the town, if any, not being the 


proximate cause of the injury. Alexander v. Town of New Castle, Sup. Ct. Ind., 17 N. 
East. Rep. 200. 


2—. [Street Railways] —Invalidity of ordinance prescribing gauge. —A 
street railroad company operating a track of a certain gauge for a number of years 
without objection, under an ordinance giving it the right to lay tracks without prescrib- 
ing the gauge, cannot be required by the city to use a different gauge in laying down 
such additional track as it desires. — Des Moines St. Ry. Co. v. Des Moines Broad- Gauge 
R. Co., Sup. Ct. lowa, 38 N. W. Rep. 496. 


—. See ENGLISH STATUTES; RAILWAY COMPANIES. 
MUTUAL COMBAT, see HoMICIDE. 


NEGLIGENCE. — [Contributory — Imputed] — Mistake of drunken driver im- 

: puted to passenger. — Where an intoxicated driver of a wagon containing passengers 
attempts, by rapid driving, to pass a toll-gate without paying toll, and the keeper there- 
upon lowers the pole, and injures a person in the wagon, the toll company is not liable, 

in the absence of proof that the passenger was not negligent in failing to do his best to 

stop the driver, and that the horses were so close to the gate as to warrant the presump- 


tion that the keeper acted willfully.— Brannen v. Kokomo, etc., R. Co., Sup. Ct. Ind., 17 
N. East. Rep. 202. 


2.—. [Office and Officer— Collector of Cust ]—Not liable for loss by fire of 
goods erroneously detained by subordinates. — Plaintiff's trunk, on her arrival at 
the port of New York, was examined by the custom-house officials, and erroneously 
decided to contain dutiable articles, and was therefore detained on the dock, in accord- 
ance with the regulations of the custom house, until it could be sent to the public store 
for appraisement. Before it could be removed it was destroyed by fire. In an action 
against the collector of the port to recover its value, held, that defendant, being a public 
officer, was not chargeable with the negligence or misconduct of his subordinates in the 
course of their employment, in the absence of evidence that such subordinates were 


incompetent or were improperly selected. — Robertson v. Sichel, Sup. Ct. U. 8., 8 Sup. Ct. 
Rep. 1286. 


3.—. [Physicians and Surgeons — Malpractice — Evidence] — Evidence of 
fraud in procuring diplomaimmaterial. —In an action against a physician for negli- 
gence and incompetency in the treatment of plaintiff, evidence that defendant procured 
his certificate of proficiency from the State board of examiners without examination, by 
means of diplomas irregularly obtained from medical schools, is irrelevant, as are also 
defendant’s statements concerning such diplomas; the only question being as to the 


degree of care and skill used in the particular case. — Bute v. Potts, Sup. Ct. Cal., 18 Pac. 
Rep. 329. 


4.—. [Railway Companies — Brakeman — Coupling Cars] —Facts held to dis- 
close evidence of negligence. — Where the evidence shows that while the brakeman, 
who was a minor and upon his first trip, was coupling freight cars by order of the con- 
ductor, the conductor was so situated and so far away that he could not see the opening 
between the cars, nor the brakeman, so as to give the proper signals to slow up, and 
that the brakeman was killed by the cars coming together with great force, negligence 
is proved on the part of the conductor, for which the company is liable. (Hinton, J., 


dissenting). — Johnson’s Adm’x. v. Richmond, etc., R. Co., Sup. Ct. App., 3 Railw. & Corp. 
L. J. 546. 


5. ——. [Real Property] —Liability for injury to policeman by electric light 
apparatus. — This is an action for damages occasioned to a policeman, while on duty 
t the New Orleans National Bank, in this city, by an explosion of a part of the apparatus 
appertaining to its electrical installation. It comes fairly within the principle of the 
Code, that is to the effect that every one is responsible, not only for the damage 
occasioned by his own act, but for that which is caused by the things which he had in 
his custody or control.— Yates v. Brush Electric Light § Power Co., Sup. Ct. La., 4 So. 
Rep. 25¢. 
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NEGLIGENCE Continued, 

6.——. |Telegraph Companies — Evidence—Non-delivery] — What evidence is 
pertinent on the question of non-delivery.—A condition in a telegraph blank, 
relieving the company from liability for mistakes or delays in the transmission or 
delivery of unrepeated messages, does not reasonably extend to failure to deliver after 
transmission. Where a telegraph company sought to excuse non-delivery of a message 
on the ground that the receiver was an obscure person, whom the messenger could not 
find, specimens of printed cards and letter-heads which he had used in his business as 
grocer were pertinent to the issue; and their admissibility, especially as they could not 
be prejudicial after he had testified without objection that he so used them, will not be 
questioned. — Gulf, etc., R. Co. v. Miller, Sup. Ct. Texas, 3 Railw. & Corp. L. J. 583. 


-——. See CONTRACT; MASTER AND SERVANT. 


NEGOTIABLE INSTRUMENTS. — [Actions — Set-off] — When set-off not plead- 
able after assignment. — Where the holder of a promissory note has acquired it for 
value, the maker cannot plead as a set-off a note acquired after the assignment for a 
merely nominal consideration. — Proctor y. Cole, Sup. Ct. Ind., 17 N. East. Rep. 189. 


2.——. [Indorsement — Evidence—Parol to Vary Writing] —Indorsement by 
secretary and treasurer ofa corporation. — The following note: * $1,061.24. Detroit, 
Mich., August 4, 1880. Four (4) months after date we promise to pay to the order of Geo. 
Moebs, Sec. & Treas., ten hundred sixty-one & 24-100 dollars, at Merchants’ & Manufac- 
turers’ National Bank, value received. Peninsular Cigar Co., Geo. Moebs, Sec. & Treas.” 
Indorsed: **Geo. Moebs, Sec. & Treas.:”’ Held, to be unambiguous, and in terms the 
note and indorsement of the Peninsular Cigar Company; and that parol evidence was 
not admissible to show that the indorsement was intended to be that of Moebs per- 
sonally. — Falk vy. Moebs, Sup. Ct. U. S., 8 Sup. Ct. Rep. 1319. 


3. —. Instance ofan instrument not negotiable.—A draft, in the following words: 
“Mr. L.: Please pay to K. & Co., $500,and charge the sametoaccount. P.,’ — accepted 
by the drawee, and indorsed by payees, is not a negotiable instrument, and need not be 
protested to bind the indorser. — Kampmann vy. Williams, Sup. Ct. Tex., 8S. W. Rep. 310, 


—. See CONTRACT; GUARANTY; LOST INSTRUMENTS. 
NEWSPAPER TITLE, see TRADE-NAME. 
NON-DELIVERY, see NEGLIGENCE. 


NUISANCE. — (Highways — Streets — Carter's Stand — Injunction] — Carter’s 
stand enjoined as unlawful use of street. — The defendants were carriers of mer- 
chandise in the city of Salem. While not so employed, they would spend their time, 
with their horses and wagons, in the public street in front of the complainant’s dwelling, 
and to such an extent that unpleasant and noxious odors were created, which were at 
certain times carried into the dwelling of the complainant, making his home uncom- 
fortable. Held, that this was an unlawful use of a public street; and that the complain- 
ant is entitled to the aid of this court because he suffered special injury; and that his 
motives in filing his bill, or in prosecuting his suit, cannot be inquired into. — Lippincott 
v. Lasher, Ct. Chan. N. J., 14 Atl. Rep. 103. 


OBLIGATION OF CONTRACTS, see CONSTITUTIONAL LAW; INSURANCE. 
OFFICERS AND AGENTS, see FEDERAL AND STATE JURISDICTION. 


OFFICE AND OFFICERS.—([De Facto Officers—Executors and Administra- 
tors] — Failure to take the oath of office. —It is no defense to a bill in equity for 
specific performance that the authority under which the plaintiff is proceeding is invalid, 
because the persons acting as members of the court of probate when the complainant 
was appointed administrator, and when he was authorized to sell, were not qualified to 
act as such, never having taken their oaths of office. — [The court say: ‘“ They were, by 
the admission, members de facto of the court, and, according to the well-known rule, 
their acts done officially were, as to the public ani third persons having an interest in 
their acts, as valid as if they had been duly sworn. Bucknam v. Ruggles, 15 Mass. 180; 
Olney v. Pearce, 1 R. I. 292; People v. Collins, 7 Johns. 549; Burke v. Elliott, 4 Tred, 855; 
Marfree, Sher., ch. 29, and cases cited. The yuestion whether the members are qualified 
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OFFICE AND OFFICERS — Continued. 
by being duly sworn can only be raised in a case to which they, or some one or more of 
them, are parties. Jd., sec. 1148; Fowler v. Bebee, 9 Mass. 231,6 Amer. Dec. 62; Buck- 
nam v. Ruggles, supra.””"]— Angell v. Steere, Sup. Ct. R. L., 14 Atl. Rep. 81. 

2—. [Salary —County]—Payment of salary te de facto officer.— Payment of 

salary by a county to one who holds the office and color of title thereto is good defense 

to a suit by one who is afterwards determined to have been the true officer. — Shaw v. 

County of Pima, Sup. Ct. Ariz., 18 Pac. Rep. 273. 


—. See NEGLIGENCE. 
OVERFLOW, see COMPANIES. 
PAROL TO VARY WRITING, sce EVIDENCE; NEGOTIABLE INSTRUMENTS. 


PARTNERSHIP. — [Corporations] — What agreement between several corpora- 
tions constitutes a partnership.— An agreement among a number of corporations 
engaged in manufacturing cotton-seed oil, to select a committee composed of represen- 
tatives from each corporation, and to turn over to such committee the properties and 
machinery of such company, to be managed and operated by the committee for the 
common benefit, the profits and losses to be shared in agreed proportions, and the 
arrangement to last for a specified time, is a contract of partnership. — Mallory et al. v. 
Hananer Oil Works, Sup. Ct. Tenn., 8 S. W. Rep. 396. 


—. See CORPORATIONS. 
PENAL ACTIONS, see FEDERAL AND STATE JURISDICTION; JURISDICTION. 
PHYSICIANS AND SURGEONS, see NEGLIGENCE. 

POLICE REGULATIONS, see CONSTITUTIONAL Law. 

POWER, see INTERSTATE LAW. 

PRESCRIPTION, see EMINENT DOMAIN. 


PRIVATE INTERNATIONAL LAW.-— [Law of Place] — What law governs in 
case of oral order for goods. — Where plaintiff, a dealer in Ohio, receives orally, in 
Michigan, an order for goods, which he ships, the contract is governed by the law of 
Ohio. — Sullivan v. Sullivan, Sup. Ct. Mich., 38 N. W. Rep. 472, 


—. See CONTRACT; GARNISHMENT; INTERSTATE LAW; LIMITATION OF ACTIONS. 
PRIVILEGE, see LIBEL. 


PROXIMATE AND REMOTE CAUSE, see INSURANCE; MUNICIPAL CORPORATIONS. ° 
PUBLICATION, see LITERARY PROPERTY. 


PUBLIC POLICY, see CHARITIES ; CONTRACT; ELECTIONS. 
QUESTIONS OF LAW AND FACT, see LIMITED PaRTNERSHIP. 
RAILWAY COMMISSIONS, see RAILWAY COMPANIES. 


RAILWAY COMPANIES. — [Bridges — Overfiow — Accrual of Action] — Ac- 
tion for damages for overfiow accrues at the time when it happens.—A rail- 
way company is liable for the overflow of adjoining land resulting from the negligent 
construction of a bridge over a natural water-course; and, where the overflow occurs at 
a time of high water, the cause of action arises then, and not at the time the bridge was 
constructed. — Sherlock v. Louisville, etc., R. Co., Sup. Ct. Ind.,17 N. East. Rep. 171. 


2—. [Connecting Lines — Injunction — Boycotts — Strikes — Federal and State 
Jurisdiction] — Mandatory injunction to compel railway company to receive 
freight from boycotted connecting line.—The duty imposed upon railroad com- 
panies in lowa by the laws of that State and by the “ interstate commerce act” (Act 
Cong. Feb. 4, 1887; St. at Large 1885-87, p. 379), of receiving from connecting roads 
freight and passengers, is one which the Federal courts sitting in that State will enforce 
by mandatory injunction where the injury resulting from its non-performance is con- 
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RAILWAY COMPANIES — Continued. 
tinuing; and it is no defense to such relief that a strike of locomotive engineers and 
firemen has been ordered on plaintiff's road, and that if defendant’s road should accept 
cars from the “ boycotted” road its own men would be called out. — Chicago, etc., R. Co, 
v. Burlington, etc., R. Co. Cir. Ct. S. D. lowa, 34 Fed. Rep. 481. 


3.——. [Expressmen—Transfer Companies — Discrimination — Carriers of Pas- 
sengers — Contracts] — Validity of contract giving exclusive use of depot 
premises to a particular transfer company.— Under Pub. St. Mass., ch. 112, sec, 
188, providing that “ every railroad corporation shall give to all persons or companies 
reasonable and equal terms, facilities, and accommodations for the transportation of 
themselves, their agents and servants, and of any merchandise and other property, upon 
its railroad, and for the use of its depot and other buildings and grounds, and, at any 
point where its railroad connects with another railroad, reasonable and equal terms and 
facilities of interchange,” held, that a railroad company might make a contract giving to 
a particular person the exclusive right to come upon its premises, and solicit patronage 
from passengers arriving at or leaving the station, and could maintain an action of tort 
for trespass against the owner of express teams, —a common carrier of passengers and 
their baggage to and from a railroad station,—for using, without the consent of the 
company, the latter’s grounds, buildings, and platforms for the purpose of soliciting the 
patronage of passengers. A common carrier of passengers and their baggage to and 
from railroad stations, in the business of soliciting the patronage of passengers at a rail- 
road station, holds no relation with the railroad company as a common Carrier, and has 
no right, without its consent, to use its station grounds and buildings. [Morton, C. Jw 
and Field and Devens, JJ., dissenting.] A common carrier of passengers and their bag- 
gage to and from a railroad station has no right, without the consent of the railroad 
company, to use the grounds, buildings, or platforms of the station for the purpose of 
soliciting the patronage of passengers, and the company may make a contract giving 
such right exclusively to a particular person or corporation. Following Railroad Co. o 
Tripp, ante, 89. [Morton, C. J., Field and Devens, JJ., dissenting.] — Old Colony R. Co. 
vy. Tripp, Sup. Jud. Ct. Mass., 17 N. East. Rep. 89; Commonwealth v. Carey, Ibid. 99. 


4. ——. [Municipal Aid] — Bill by judgment creditor of company to compel issue 
of bonds. — Equity may, at the suit of a judgment creditor of a railroad, compel the 
latter to assign its rights against a county which has subscribed to its stock, but has no 
jurisdiction to compel the county to issue its subscription bonds to complainant, although 
the railroad had contracted to turn over such bonds to him; such duty being only 
enforceable by mandamus against the county officers, and the obligation to issue them 
being merely statutory, and not capable of being pleaded as a pure money indebted- 
ness. — Smith vy. Bourbon County, Sup. Ct. U. S., 8 Sup. Ct. Rep. 1043. 


5. —. [Street Railways — Municipal Corporations] — Power to grant franchises 
to street railways and regulate fare. — Under the constitution and laws of the State 
of Louisiana the city of New Orleans is clothed with full and exclusive power to grant 
franchises for the construction and operation of passenger street railways, by steam or 
horse power, within her corporate limits, including the right of regulating the rates of 
fare to be exacted by said corporations for the transportation of passengers. The city’s 
discretion in regulating such matters is not subject to judicial control or interference, 
unless arbitrarily or unlawfully exercised. — Forman v. New Orleans, etc., R. Co., Sup. Ce 
La., 4 So. Rep. 246. 


6.—. What condition an unjust discrimination. — That feature of the contract 
between the city and the New Orleans & Carrollton Railroad Company which exacts 
from the public a fare of ten cents from Carrollton to Canal street, except from actual 
residents above Napoleon avenue, who can, on certain conditions, make the trip for five 
cents, is not subject to attack as an unreasonable discrimination prohibited by the law 
governing the obligations of common carriers. — Ibid. 


7.—. [Tolls and Charges — Railway Commissions — Constitutional Law— 
Delegation of Legislative Power— Mandamus — Jurisdiction] — Minnesota 
law for regulation of railway by railway commission and enforced by man- 
damus. — Under section 8, ch. 10, Gen. Laws 1887, the determination of the railroad and 

warehouse commission as to what are equal and reasonable fares and rates for the 
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RAILWAY COMPANIES— Continued. 
transportation of persons and property by a railway company is conclusive and in pro 
ceedings by mandamus to compel compliance with the tariff of rates recommended and 
published by them, no issue can be raised or inquiry had on that question. The 
authority thus given to the commission to determine, in the exercise of their discretion 
and judgment, what are equal and reasonable rates, is not a delegation of legislative 
power. Section 8, referred to, vests the Supreme Court (concurrently with a district 
court) with original jurisdiction of all proceedings by mandamus therein provided for to 
compel compliance with the provisions of the act. — State ex rel. Railroad, etc., Commission 
y. Chicago, etc., R. Co., Sup. Ct. Minn., 3 Railw. & Corp. L. J. 531. 


—. See EMINENT DOMAIN; TAXATION. 


RAPE. — [Impotence] — Assault with intent to commit. — Impotency is no defense 
in a prosecution for an assault with intent to commit a rape, in the absence of proof that 


defendant knew that he was impotent. — Territory v. Keyes, Sup. Ct. Dakota, 38 N. W. 
Rep. 440. 


RATIFICATION, see SCHOOLS AND SCHOOL DISTRICTS. 


REAL ESTATE BROKERS. — [Commissions] — Right to commissions where 
contract of sale wrongfully repudiated by vendee.— Plaintiff, a real estate 
broker, agreed to procure a purchaser for certain land of defendant at a price named, 
for which he was to receive an agreed sum as commission. He found such purchaser, 
and a written agreement was entered into by both defendant and the proposed pur- 
chaser, by which the latter was to take the land at the price named, and was to have 
time to examine the title. Within the time fixed, the purchaser made a groundless 
objection to the title, which was in fact good, and refused to take the land; but defend- 
ant did not sue for specific performance. Held, that plaintiff was entitled to the full 
amount of his commission. Folkes and Snodgrass, JJ., dissenting. — Parker v. Walker» 


Sup. Ct. Tenn., 8S. W. Rep. 391. 
REAL PROPERTY, see NEGLIGENCE. 
REASONABLENESS, see CONTRACT. 


RECEIVERS. — [Jurisdiction — Actions] — Leave to prosecute not necessary to 
jurisdiction of action against receiver. — It is no jurisdictional bar to a suit at law» 
for a tort, against receivers appointed by the court of chancery, that leave to prosecute 
was not first obtained of that court, Reaffirming Lyman v. Railroad Co., 59 Vt. 167, 10 
Atl. Rep. 346. — Town of Rorbury v. Central Vt. R. Co., Sup. Ct. Vt., 14 Atl. Rep. 92. 


—. See ALIMONY; FEDERAL AND STATE JURISDICTION. 

RECON VEYANCE, see Tax TITLE. 

REDEMPTION, see MORTGAGES. 

REFORMATION OF INSTRUMENT, sce MISTAKE. 
REMOVAL OF CAUSES, see FEDERAL AND STATE JURISDICTION. 


REPLEVIN.— [Logs and Logging]—Title to land, when a defense. —In replevin 
for logs against the owner of the land from which the same were cut, by one in posses- 
sion of the land claiming title in good faith under a tax deed, such owner may assert his 
title to defeat the action, although the question of title has not been determined by a 
real action. — Busch vy. Nester, Sup. Ct. Mich., 38 N. W. Rep. 458. 

—. See Co-TENANCY. 


RESTRAINT OF TRADE, see Contract. 


RIPARIAN RIGHTS.—[Alluvion]— Right of riparian owner.—In order that 

recovery be had under Rev. St., sec. 318, the following conditions must concur, viz.: 
First, the evidence must show that the plaintiff is a riparian proprietor of the property 
in dispute ; second, that there has formed an accretion or batture in front of same, more 
than is necessary for public use; third, that defendant withholds the accretion or 
batture. — Heirs of Leonard v. City of Baton Rouge, Sup. Ct. La., 4 So. Rep. 241. 
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RIPARIAN RIGHTS — Continued. 

2—. Batture— What is.— Satture is an elevation of the bed of a river, under the 
surface of the water; but it is sometimés used to signify the same elevation when it hag 
risen above the surface. The term “ batture” is applied, principally, to certain portions 
of the bed of the Mississippi river which are left dry when the water is low, and are 
covered again, either in whole or in part, by the annual swells, — Ibid. 


3.——. Sale of land abutting on river — Right to the banks. — The banks of a river 
are not sold; they pass as an accessory of the contiguous land when sold, and the 
property of the bank belongs to the adjacent proprietor. When the sovereign grants 


land contiguous to the river without mentioning the bank, it p as an A 
and it must do so by the deeds of private citizens. — Ibid, 
4.—. [Batture]— Right of cities to, as riparian owners.—Under the laws of 


France and Spain, batture did not belong to the cities and towna.as riparian owners, in 
the sense of actual and indefeasible ownership, but solely for the purposes of adminis- 
tration. The possession of the locus in quo by a city simply for administration, and not 
inconsistent with the ownership of the riparian proprietor, and destined in its nature to 
terminate upon the happening of a certain contingency, cannot be pleaded against the 
latter as a basis for prescription, A city or town is not authorized to construct perma- 
nent edifices upon the batture, to the detriment of the riparian proprietor, or to the injury 
or inconvenience of the public; but it may coustruct those which may be of public utility 
and advantage. — Ibid. 


5.—. —. Lease of batture by city. — Held, that the use of the property as a landing 
and wharf for the reception of coal-boats and coal is a public use, the public character 
of which is not destroyed by the fact that it is temporarily farmed out to particular 
parties, — Ibid. 


6.—. —. Right of proprietor to recover revenues. — Held, that the original pro- 
prietors are not entitled to recover the revenues paid by such parties as a consideration 
for the privileges, because such revenues result from the exercise of the public ease- 
ment itself, and not from use independent thereof. — Jbid. 

—. See WATER AND WATER-COURSES. 


SALARY, see OFFICE AND OFFICER. 


SALES OF PERSONALTY.— [Future Crop] — When contract construed as an 
agreement to sell and not as asale.—A contract of sale of future crops of fruit 
produced in certain seasons from a specified orchard, not to be less than a minimum or 
greater than a maximum quantity per annum, at an agreed price per pound, to be deliv- 
ered by producer at a stipulated place, does not pass title to such fruit under Civil Code 
Cal., sec. 1140, which provides that “ the title to personal property, sold or exchanged, 
passes to the buyer whenever the parties agree upon a present transfer, and the thing 
itself is identified, whether it is separated from other things or not,’’ the goods not being 
identified by said contract within the meaning of said section, and although the written 
contract makes use of the terms “ bought and sold,” the transaction is construed to be 
an agreement to sell, and not a sale. — Blackwood v. Cutting Packing Co., Sup. Ct. Cal., 18 
Pac. Rep. 251. 


—. See MORTGAGES. 


SCHOOLS AND SCHOOL DISTRICTS. — [Contract — Directors — Ratification] — 
Ratification of contract made by one member of board. — A contract for building 
a school-house, void because made by only one member of the school board, may after- 
wards be ratified and made binding upon the school-district by the full school board, or 
by the school-district. — Sullivan y. School- District, Sup. Ct. Kan., 18 Pac. Rep. 287. 


SECRECY OF THE BALLOT, see ELECTIONS. 
SECRET TRUSTS, see FRAUDULENT CONVEYANCES. 
SELF-DEFENSE, see HOMICIDE. 

SET-OFF, see NEGOTIABLE INSTRUMENTS. 

SEWER ASSESSMENTS, see ENGLISH STATUTES. 


| 
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SHIPPING, see CONTRACT; MARITIME Law. 
SLANDER, see ASSAULT AND BATTERY. 
STATE AND COUNTY BOARDS, see TaxarTIon. 

STATUTE OF HENRY VIIL., see ENGLISH STATUTES. 

STATUTE OF LIMITATION, see LIMITATION OF ACTIONS. 

STEAMERS, see TAXATION. 

STREETS, see NUISANCE. 

STREET RAILWAYS, sce MUNICIPAL CORPORATIONS ; RAILWAY COMPANIES. 
STRIKES, see RalLwAY COMPANIES. 

SURETIES, see GUARANTY. 

SUITS BY STATES, see JURISDICTION. 


TAXATION.— [Assessment — Logs and Logging] — Place of assessment of logs 
in transit. — Under Pub. Acts Mich. 1885, No. 153, providing that lumber and logs must 
be assessed, wher in transit, at the assorting grounds, which, in the absence of any 
showing to the contrary, are to be deemed the place of destination, where logs in transit 
are contracted to be sawed at a certain place, and are there assessed, and the taxes paid, 
an assessment and seizure at another place is void for want of jurisdiction. — Boyce v. 
Cutter, Sup. Ct. Mich., 38 N. W. Rep. 464. 


2.—. [Railway Companies —Connecting Lines — Constitutional Law—Steam- 
ers—State and County Boards]—Invalidity of California tax on steamers 
transporting passengers and freights across waters dividing a railroad. — By 
the constitution of California two modes of assessment for taxation are prescribed: one, 
by a State board of equalization; the other, by county boards and local assessors. All 
property is directed to be assessed in the county, city, etc.,in which it is situated, except 
that the franchise, roadway, road-bed, rails, and rolling stock of any railroad operated 
in more than one county are to be assessed by the State board, and apportioned to the 
several counties, etc. By an act of the legislature the State board is required to include 
in their assessment steamers engaged in transporting passengers and freights across 
waters which divide a railroad. This act was held by the Supreme Court of California, 
in San Francisco v. Railroad Co., 63 Cal. 469, to be contrary to the constitution; and 
steamboats were held to be assessable by the county board and not by the State board. 
This court, following that decision, and that of Santa Clara v. Railroad Co., 118 U. S. 394 
6 Sup. Ct. Rep. 1132, holds that the assessment of the steamers of a railroad company by 
the State board is in violation of the constitution of California, and void; and being 
inseparably blended with the other property assessed, it makes the whole assessment 
void. — State of California vy. Central Pac. R. Co., Sup. Ct. U. 8., 8 Sup. Ct. Rep. 1073. 


3—. —. —. [Corporation— Franchises — Interstate Commerce] — Invalid- 
ity of State taxation of franchises conferred by United States.—The State 
board of equalization of California having included in their assessment all the franchises 
of a railroad company, among which were franchises conferred by the United States, of 
constructing a railroad from the Pacific ocean across the State as weil as across the ter- 
ritories of the United States, and of taking toll thereon, held, that the assessment of 
these franchises was repugnant to the constitution and laws of the United States, and 
the power given to Congress to regulate commerce among the several States. Franchises 
conferred by Congress cannot, without its permission, be taxed by the States. Congress 
has authority, in the exercise of its power to regulate commerce among the several 
States, to construct, or authorize individuals or corporations to construct, railroads 
across the States and territories of the United States. — Ibid. 


—. See CONSTITUTIONAL Law. 
TAXES, see COVENANTS. 


TAX TITLE. — [Equity — Reconveyance] — Restoration of tax paid.— It is not the 
right of a purchaser of land sold for the collection of an illegal tax, that the owner of 
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TAX TITLE—Continued. 
the land, as the condition of a decree in equity for a reconveyance to remove the cloud 
of the sale from his title, shall restore to the purchaser the amount of the tax and cost, 
paid as the consideration of the collector’s deed.— Perham v. Haverhill Fibre Co., Sup. 
Ct. N. H., 6 N. Eng. Rep. 386. 


TELEGRAPH COMPANIES, see CONSTITUTIONAL LaW; NEGLIGENCE. 
TICKETS, sce CARRIERS OF PASSENGERS. 

TITLES OF STATOTES, sce CONSTITUTIONAL Law. 

TOLLS AND CHARGES, see RAILWAY COMPANIES. 


TRADE-NAME.— (Copy-right— Newspaper Title—Injunction]— Injunction by 
Morning Post to restrain publication of Evening Post.— A newspaper had been 
published every morning by the plaintiff and his predecessors for about a century, in 
London, under the name of The Morning Post. Some time before the trial of the present 
action the plaintiff had published later editions of the paper, but still under the same 
title and it was not suggested that the plaintiff, had any intention of publishing an 
evening edition under the name of The Evening Post. The defendants having com- 
menced to publish a daily evening newspaper in London, at the same price, under the 
title of The Evening Post, the plaintiff commenced an action for an injunction. It was 
shown that just before and just after the publication of the defendants’ paper about 
twenty persons altogether had applied at The Morning Post office for copies of The 
Evening Post. In the advertisements of the latter paper the publishing office was stated 
to be at 108 Fleet street, whereas The Morning Post was published ata large house in 
Wellington street, Strand. Kay, J., granted a perpetual injunction restraining the 
defendants from publishing, or selling, ar advertising for sale any newspaper of the 
name of The Evening Post, or by any other name calculated to induce the public to 
believe that such newspaper was an edition of The Morning Post, or was owned, edited 
or written by the owner, editor or staff of that newspaper. Held, on appeal, that there 
being no injury or damage, or prospect thereof, to the plaintiff, the injunction must be 

dissolved. — Borthwick v. Evening Post Limited, Eng. Ct. App., 58 L. T, Rep. (N. 8.) 252; 37 

Alb. L. J. 521. 


TRANSFER COMPANIES, see RaILway COMPANIES. 


TRIAL.— Misconduct of prosecuting attorney placing weapons on a table in 
view of the jury. —n atrial for murder, the prosecuting attorney placed upon the 
table a bowie-knife, pistol, and a coat of mail, which had no bearing on the case, and 
were not offered in evidence, nor was the attention of the court called to them, or 
requested to rule or charge with reference to them. Held, not sufficient ground for 
reversing the judgment. — People v. Cox, Sup. Ct. Cal., 18 Pac. Rep. 332. 

2. —. Prejudicial remarks of court. — In trover, brought by an administrator against 
the decedant’s father, to recover the value of property of the estate alleged to have 
been wrongfully converted by the father, it appeared on the trial that much hard feeling 
and bitterness existed between the parties. During the cross-examination of one of the 
witnesses, the court remarked: “ Now, this is nota very pleasant affair. Taking the 
thing altogether, it is a shocking affair,—an unpleasant affair on both sides.” In his 
charge to the jury the court explained that what he had said did not indicate that he had 
any feeling on either side, but megely that it was sad to see so much bitterness between 
relatives, Held, that, although the remark was uncalled for, it was not prejudicial to 
defendant, as explained in the charge.— Ransom vy. Bartley, Sup. Ct. Mich., 88 N. W. 
Rep. 287. 


—. See CRIMINAL PROCEDURE. 


TRIAL BY JURY, see ConsTITUTIONAL Law; ENGLISH STATUTES. 
TRUST, see CHARITIES ; JURISDICTION. 

TRUSTEE, see ALIMONY; GARNISHMENT. 

UNITED STATES COMMISSIONER, see EXTRADITION. 
UNITED STATES SUPREME COURT, see JURISDICTION. 
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